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j 

OF THE DISTRICT OF COLUMBIA. | 

J 

No. 4861 


UNITED STATES OF AMERICA ON THE RELATION 
OF JOHN MUNSILL ULRICH, 

A p pellant'Plaintiff, 
vs. ! 

j 

FRANK B. KELLOGG, SECRETARY OF STATE o£ THE 
UNITED STATES, CARLTON BAILEY HURST, 
AMERICAN CONSUL GENERAL, AND JAMES J. 
DAVIS, SECRETARY OF LABOR OF THE UNITED 
STATES, | 

A p pellees'Defendants. 


i 

i 


BRIEF FOR APPELLANT. 

s 

Statement of the Case and Questions Involved. 

In 1925 at Berlin, Germany, John Munsill Ulrich, a 
native-born citizen of the United States, whose home is 
in Connecticut, became betrothed to Anna Minna 
Venzke, a subject and citizen of the Republic of Ger¬ 
many. (R. 3). 


i 
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Several years later and while she was his affianced 
wife, he filed on January 25, 1927, a “Petition for Issu¬ 
ance of Immigration Visa”, Form 633, (R. 3). 

The petition was approved by: 

(a) The Commissioner General 
of Immigration; 

(b) The Defendant, James J. 

Davis, Secretary of Labor, 

(both of whom informed the 
Defendant, Frank B. Kellogg, 
Secretary of State, of their 
decisions) and thereupon said 

(c) Defendant, Frank B. Kellogg, 

Secretary of State, authorized 
the Consular Officer to issue 
an Immigration Visa. (R. 4). 

The approval of this Petition by the Commissioner 
General on February 10, 1927, was with the under¬ 
standing that marriage would follow abroad and evidence 
thereof be presented to the United States Consul. (R. 3). 

Marriage did take place in Berlin, Germany, on De¬ 
cember 17, 1927, and the Defendant Carlton Bailey 
Hurst, United States Consul General, was so informed. 
(R. 4). By her marriage she, Anna Minna Venzke, 
became the lawful wife of a native-born American citi¬ 
zen, and was not therefore, an “alien” within the re¬ 
stricted definition of that word as used in the Immigra¬ 
tion Acts. Although she did not acquire American citi¬ 
zenship by marriage she did lose her German citizenship 
and was without nationality, entitled only to an 
“ausweis passport”, (Personal Ausweis) or Identifica¬ 
tion Certificate. (R. 4). 
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The Defendant Carlton Bailey Hurst, United States 
Consul General, therefore was without power in Law to 
regard her as an “alien” within the meaning and intent 
of the Immigration Laws. (R. 5). 

i 

Shortly after the marriage, the wife of the Plaintiff, 
on January 4, 1928, at Berlin, Germany, made applica¬ 
tion to the Defendant, Carlton Bailey Hurst, for a I Visa. 

(R. 6). I 

i 

Purporting to act abroad and in a foreign country and 
under the authority of Sec. 2 (f) of the Immigration 
Act of 1924 the Defendant Carlton Bailey Hurst, Ameri¬ 
can Consul General, refused to grant the Visa. (R. 6). 

The provisions of Sec. 2 (f) commit to an executive 
department the exercise of a judicial function; deprive 
the plaintiff, a citizen, of liberty and property—a prop¬ 
erty right in the exclusive right to the society and com- 
fort of his wife—without due process of law, in Viola¬ 
tion of the Fifth Amendment; of, among other rights, 
the opportunity of presenting his wife at a port of entry 
in the United States; and the right to a Writ of Habeas 
Corpus; visit cruel and unusual punishment upon the 
Plaintiff in violation of the Eighth Amendment, and 
delegate arbitrary powers to administrative officers. 

It seems that many years prior to her marriage and 
some years prior to her becoming betrothed to the Plain¬ 
tiff, and while she was a legal infant and minor under 
the age of twenty-one years, and, during the maelstrom 
in Germany, that followed in the wake of the World 
War; Anna Minna Venzke was arrested, (she, however, 

I 

maintaining earnestly at all times her innocence of any 
offense) in November, 1924; and for an alleged taking, 
eleven months before—on January 10, 1924—of per- 
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sonal belongings from her roommate, from the room 
jointly occupied by them, (R. 15-18), the record of the 
“Low Court” or “Amstgericht” shows a penalty of ten 
days imposed. (R. 15-18). 

A close study of the actual dates appearing in the 
pleadings discloses the true situation to be that she was 
charged with no offense of larceny, committed, after her 
first arrest and first penalty therefor. (R. 18). There 
was but one arrest for petty larceny followed by deten¬ 
tion and a search into past delinqencies during her min¬ 
ority. She was under the age of twenty-one years at the 
time of her arrest. (R. 1 8). It was not a case of three 
separate offenses occurring one after the sentence and 
punishment of the other. (R. 18). No Court punish¬ 
ment or admonition was followed by a repetition of the 
offense, which might be construed, under such circum¬ 
stances, as indicating a lack of contrition. (R. 18). 

While the Pleadings indicate two additional charges 
of petty larceny, they show that they both are alleged 
to have happened prior to the aforesaid first arrest in 
November, 1924; for, the “Low Court”—“Amstger- 
icht”—recites a conviction on June 30, 1925, and sen¬ 
tence of one week for an alleged offense occurring No¬ 
vember 1, 1924—a date ante-dating her arrest. (R. IS¬ 
IS); and the Magistrate’s Court—“Schoffengericht”, as 
late as March, 1925, likewise recites a conviction on 
March 19, 1925, and sentence of one month for an 
alleged offense occurring several years before; namely 
in the “Spring of 1923”, (R. 18),—an occurrence tak¬ 
ing place before the first punishment, fully a year and 
half prior thereto. (R. 18). 

The confusing record of the “Low Court”—“Am- 
stgericht”—showing a punishment on August 18, 1924, 
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| 

i 

i 


of ten days for an offense that is alleged to have been 
committed seven days later, on August 25, 1924, after 
and not before judgment, relates to the registering under 
the name of another. (R. 19). 

i 

More in the nature of juvenile delinquency infractions 
do these alleged offenses, occurring during legal infancy, 
appear to be. Nor do they bear the taint of moral tur¬ 
pitude. The questions involved herein and this one per¬ 
taining to moral turpitude and the refusal of the visa 
on that ground by the Defendant, Carlton Bailey Hurst, 
(R. 15); are later discussed in this Brief under the! Argu¬ 
ment, on the points of Law. 

[ 

After having attained her majority and four and five 
years respectively after the commissions of the alleged 
infractions, and at the time that she made application 
for a visa on January 4, 1928, subsequent to her marri¬ 
age to the Plaintiff, she furnished the Defendant* Carl¬ 
ton Bailey Hurst, American Consul General, with a cer¬ 
tified Birth Certificate, testifying to her minority at the 
time of the alleged offenses, together with a certified 
copy of a “Good Character Certificate” from the Police 
Bureau of Berlin, Germany, dated December 27, 1927, 
certifying that “No punishment is recorded on the police 

records.” (R. 19). j 

| 

The manner in which the questions involved were 
raised in this case—an Application seeking by the issu¬ 
ance of a peremptory Writ of Mandamus, to compel the 
Defendants, or each of them, to issue or authorize the 
issuance of a visa to the Plaintiff’s wife—was by a De¬ 
murrer of Defendant Frank B. Kellogg to the Reply of 

i 


i 

i 
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Plaintiff; Demurrer of Plaintiff to the Rejoinder of 
Defendant James J. Davis; and Motion for Default 
against Defendant Carlton Bailey Hurst. The case was 
heard by the Supreme Court without evidence and upon 
facts not in dispute and judgment was rendered without 
opinion from which decree this Appeal is taken. There 
is now presented a number of questions of Law. 


Errors Relied Upon On Appeal. 

The Plaintiff in the prosecution of his Appeal relies 
upon the following errors: 

FIRST: That the said Court erred in not holding that 
the wife of a native-born American citizen is not an 
“alien” within the meaning and intent of the Immigra¬ 
tion Laws in a marriage performed since the so-called 
“Cable Act” of September 22, 1922; 

SECOND: That the said Court erred in not holding 
that the provisions of Section 2 (f) of the Immigration 
Act of 1924 are repugnant to the provisions of the Con¬ 
stitution of the United States, and unconstitutional and 
void; 

THIRD: That the said Court erred in not holding 
that the Immigration Acts of 1917 and 1924, as they 
relate to and affect the Plaintiff, are unconstitutional, 
null, and void; 

FOURTH: That the said Court erred in not holding 
that the conduct of the Defendants in forever excluding 
the wife of the Plaintiff did not inflict cruel and unusual 
punishment upon him in violation of the Eighth Amend¬ 
ment of the Constitution of the United States; 
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FIFTH: That the said Court erred in not holding that 
the provisions of the Immigration Acts, deprive the 
Plaintiff of liberty and property without due process of 
law in violation of the Fifth Amendment to the Consti¬ 
tution of the United States; inflict cruel and unusual 
punishment, and cure otherwise unconstitutional; 

SIXTH: That the said Court erred in not holding 
that the Plaintiff and his wife were entitled to be granted 
the opportunity of a Hearing at a port of entry in the 
United States; 

SEVENTH: That the said Court erred in not holding 
that the alleged offenses set forth in the Pleadings do 
not involve moral turpitude; 

i 

EIGHTH: That said Court erred in not issuing a 
Writ of Mandamus as prayed in said Application and 
Pleadings; 

| 

NINTH: That the said Court erred in over-ruling 
Plaintiff’s Demurrer to Rejoinder of Defendant James 
J. Davis, Secretary of Labor; j 

TENTH: That the said Court erred in sustaining 
Demurrer of Defendant Frank B. Kellogg, Secretary of 
State, to the Reply of the Plaintiff; j 

ELEVENTH: That the said Court erred in dismissing 
the Plaintiff’s Application for Writ of Mandamus; 

TWELFTH: That the said Court erred in discharging 

the Rule to Show Cause; 

_ i. 

THIRTEENTH: That said Court erred in denying 

the Plaintiff's Motion for Default against Carlton Bailey 
Hurst, American Consul General. 
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STATEMENT AND ARGUMENT 
ON POINTS OF LAW. 

L 

THAT THE WIFE OF A NATIVE-BORN 
AMERICAN CITIZEN IS NOT AN “ALIEN” WITHIN THE 
MEANING AND INTENT OF THE IMMIGRATION LAWS 
IN A MARRIAGE PERFORMED SINCE THE SO-CALLED 
“CABLE ACT” OF SEPTEMBER 22, 1922. 

Conceded on all sides and standing uncontroverted at 
the outset, is the fact that the wife of an American citi¬ 
zen, (moral and of a race eligible to citizenship), was 
not an “alien” within the meaning, scope and intent of 
the Immigration Act of 1917, (Act of Congress of 
February 5, 1917). 

(Comp. St. 1918 - Comp. St. Ann. Supp. 
1919, Sec. 4289J/ 4 a et seq.) 

United States vs. Tod 

285 Fed. Rep. 523; 526, 529, 531; 

Dorto vs. Clark 

300 Fed. Rep. 568; 

United States vs. Dorto 

5 Fed. Rep. (2nd Series) 596. 

United States ex rel. Paolantonio vs. Day 
22 Fed. Rep. (2nd Series) 914. 

In the case at bar, there is no claim that the wife of 
the Plaintiff is any but a moral woman and of a race 
eligible to citizenship. (R. 7-15-19). Nor were either 
of these grounds assigned for the refusal of the visa. 
(R. 15). References hereinafter made to the wives of 
American citizens, unless otherwise distinguished, are 
intended to refer to those, moral, and of a race eligible 
to citizenship. 
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I 

I 

I 


Should the Court be of the opinion that the wife of a 
native-born American citizen was not at any time since 
the inception of the promulgation of Immigration Acts, 
an “alien"; should the Court find that the lawful wife 
of an American citizen was not an “alien" within the 
meaning and intent of the Act of 1917 and has never 
since been made such an “alien";—the Plaintiff’s case 
would then and there be settled and concluded and could 
stop there; for then, his wife would be admissible tp the 
land and country of her husband’s birth and not be sub- 

i 

ject to the restrictions and requirements provided for 

4# 1# It 

aliens. 

Should the Court decree otherwise, then a number of 
questions of law arise to be disposed of in determining 
whether the Acts or certain provisions thereof are con¬ 
stitutional and if so, whether the Plaintiff’s wife under 
the facts of this case is excludable thereunder. 

History of Naturalization and Immigration Legislation 

Significant is the fact that as far back as three- 
quarters of a century, the wife of an American citizen 
was not an “alien". From any stand-point, Immigration 
or otherwise, the wife was not an “alien". When re¬ 
strictive immigration acts were undoubtedly unheard or 
unthought of, when rather, emigration was being urged 
and induced during the Civil War in 1864, the wife of 
the American citizen was recognized as a citizen in its 
fullest and finest sense. The appellation of “alien? to 
the wife of a citizen might have been regarded as ob¬ 
noxious and offensive. 

i 

It was as long ago as 1855, that the wife by marriage 
to a citizen of the United States herself became a citizen 
thereof. 

j 

i 

i 

i 

i 

i 

i 

; 

j 

i 
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Patterned after the British Statute of 1844, 7 and 8 
Victoria, c. 66, Sec. 16, Congress on February 10, 1855, 
enacted the following provision: 

“That any woman, who might lawfully be 
naturalized under the existing laws, married, or 
who shall be married to a citizen of the United 
States, shall be dfeemed and taken to be a citizen.” 

Sec. 1994 of Revised Statutes, 

(10 Stat. 604, c. 71) 

U. S. vs. Tod, 285 Fed. Rep. 523, 527. 

Kelly vs. Owen, et al; 

74 U. S. 7 Wallace 496. 

No restrictive Immigration Acts, however, were in 
existence in 1855. 

Not for a generation thereafter does it appear that 
there was any immigration excluding act. Not until 
1875 was such an Immigration Act passed. 

The word “alien” used in the Act had no reference 
to the wife of an American citizen. 

Act of Congress—March 3, 1875. 

18 U. S. Statutes at Large 477, Ch. 141. 

Preceding this excluding Act of 1875, were several 
Acts relating to Immigration, in a general way. These 
have no bearing on the case at bar. Nor have they any 
significance in the comparison we are making between 
the Naturalization and Immigration Acts, as they affect 
the status of the wife of an American citizen. To them 
they make no reference at all in their legislation, nor do 
they include them. 


I 

The first Act dealing with Immigration in the United 
States was the 1862 Act. This referred exclusively to 
the Coolie trade. 

i 

Act of Congress—February 19, 1862. 

12 U. S. Statutes at Large 340, Ch. 27. 

The second Act was passed in 1864. This was an 
Act to encourage, not to restrict Immigration, and was 
entitled “An Act to Encourage Immigration." 

| 

Act of Congress—July 4, 1864. 

Vol. 13, U. S. Statutes at Large 385, Ch. 246. 

i 

The third Act enacted in 1869 amended the former 
act (supra) of 1862, dealing with the Coolie trade. 

Act of Congress—February 9, 1869, 

1 5 U. S. Statutes at Large 269, Ch. 24. j 

In the same year,—1869—Congress passed the 
fourth Act which repealed the former Act of 1864, 
(supra) encouraging immigration. 

Act of Congress—March 30, 1869. 

15 U. S. Statutes at Large, 58, Ch. 40. 

A fifth Act followed dealing with bringing into the 
United States any persons kidnapped in any other coun¬ 
try, etc., and was passed in 1874. 

i 

Act of Congress, June 23, 1874, 

18 Statutes at Large 251, Ch. 464. 

i 

The sixth Act the first Immigration Act dealing with 
the subject of Immigration in some substantial manner 
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is the Act above first mentioned—Act of 1875. The 
wife was not within the “alien’* definition of this Act. 

The Chinese Exclusion Act of 1882 followed. 

Act of Congress May 6, 1882, 

22 U. S. Statutes at Large 58, ch. 26. 

Then came the more elaborate Immigration Act of 
1882. Again the wife of an American citizen was not 
within its excludable provisions as an “alien.” 

Act of Congress August 3, 1882, 

22 U. S. Statutes at Large 214, ch. 376. 

After intervening legislation such as contract labor, 
Chinese Immigration Laws, etc., the next important 
Act of Immigration, even more general in its scope, was 
enacted in 1907. The word “alien” was not used to 
refer to the wife of an American citizen. 

Act of Congress Feb. 20, 1907, 

34 U. S. Statutes at Large 898, ch. 1134. 

Later came the basic excluding Act of 1917. Still 
again, the word “alien” was not used to refer to the wife 
of an American citizen. 

Act of Congress of February 5, 1917, 

(Comp. St. 1918, Comp. St. Ann. Supp. 1919, 
Sec. 428914a et seq.) 

39 U. S. St. at Large 874, Ch. 29. 

The “Numerical Act” of 1921 followed. Once again 
the word “alien” was not used to refer to the wife of an 
American citizen. 

Act of Congress of May 19, 1921, 

42 U. S. Statutes at Large 5 ch. 8. 

Possibly this situation of comparison between the 
Naturalization and Immigration Acts could be more 
graphically illustrated by the following diagram respect¬ 
fully submitted. 


NATURALIZATION 

LAWS 

Citizenship 
1855 to wife by 
j marriage. 


WIFE 

A 

CITIZEN 

AND 

NEVER 

AN 

“ALIEN” 

from 



IMMIGRATION j 

LAWS j 

l 

I 

| 

j 

I 

I 

I 

| 

I 

i 

i 

1875 | 

First Immigration Acts 

of exclusion - 
(Wife of American 
1882 Citizen not “alien.”) 

i 

l 

I 


inception 

of 

Immigration 

Acts 


! i 

i 

I 

General Act of j Immigration 
(Wife of American citizen 
1907 not “alien.”) 


1922 Cable Act 
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citizen not “alien”.) 
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V for each 10 years. 
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Discussion of the Immigration Act of 1924 and Cable 
Act of 1922 appears later in this Brief together with the 
discussion of other Laws. 

j 

The Basic Immigration Law—Act of 1917—(February 5, 

1917). Discussion Thereon. 

The basic immigration law of the United States is now 
recognized to be the Immigration Act of 1917. j 

j 

The Act of 1917 is referred to as the “basic immi¬ 
gration law” by the Immigration Committee of the 
House of Representatives in its formal report on the 

Act of 1924. ! 

| 

Report No. 350; House of Representatives, 
68th Congress, First Session, pp. 1, 2. 

I 

At the time of the enactment of this 1917 Act; Con¬ 
gress in defining “aliens” who were excludable add de¬ 
portable and in making meticulous provisions and re¬ 
strictions concerning them, distinctly and definitely 
recognized the fact that wives of American citizens were 
not “aliens” and they therefore, were out of the scope 
of the restrictive provisions referring to “aliens.” 

Furthermore, by expressly legislating against sexually 
immoral wives alone;— 

j 

i 

Senate Report No. 352, 64th Congress, First Session; 
p 15—Congress indicated and emphasized that moral 
wives of American citizens were without the purview of 
the Act. As to them, “the immigration authorities 
have lost all power.” 

U. S. v. Tod, 285 Fed. Rep. 523, 526. 

Much emphasis is being placed upon the meaning of 
“alien” in the 1917 Act because it is that Act to which 


i 

l 
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the other Acts refer and look, for exclusion of “aliens *. 
Then, the firmness of the position of wives of Ameri¬ 
can citizens secured by that Act as not being within the 
“alien** class, makes it af* me more difficult to believe 
that such a positive status could be nullified by Congress 
without equally positive and emphatic legislation to that 
effect. 

*Tis true that wives in 1917 became citizens by 
marriage to a citizen as they had since 1855. They were 
not “aliens’*, no more so than their citizen husbands. 
Becoming citizens, whether by marriage or other legiti¬ 
mate process, the fact remains, that they were not 
“aliens**, and therefore not in the class of excludable 
“aliens’*, legislated against by Congress in 1917. Since 
Congress intended specifically not to include wives of 
American citizens in the excluding provisions, they 
should not be included. To do so, we respectfully rep¬ 
resent, is to legislate. 

Nor have wives of American citizens since been leg¬ 
islated against directly or inferentially, by Congress; for 
Congress has not yet expressly and clearly, said by any 
Immigration or other legislative Act, that wives of 
American citizens since 1917, are to be relegated to the 
“alien** class of restrictive Immigration Laws, a class in 
which they had never before been included since the 
establishment of our Government. Nor has Congress 
legislated that wives of American citizens whom they 
regarded as not being “aliens’* in 1917 have now be¬ 
come “aliens’* in 1922 or 1924; simply because they do 
not now, and have not since 1922, ipso facto become 
citizens by marriage; but instead must wait a year be¬ 
fore doing so. 
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Wives of American Citizens Not “Aliens” 

Between the years of 1917 and 1922, extending over 
a period of five years, no objection seems to have been 
raised, in Law, against the entry into the United States 
of wives of American citizens. The wives were re¬ 
garded not as “aliens”. Difficulties soon arose fijom de¬ 
partmental interpretations after the passage of the Cable 
Act, September 22, 1922. j 

i 

Suddenly, the wives married to American citizens, 
after the passage of this Naturalization Act, which con¬ 
tained not a word of legislation on Immigration,! found 
themselves according to the interpretation of the De¬ 
partment, taken out of a class in which wives hnd been 
since the year 1855 and placed in the strata of exclud¬ 
able “aliens” of an Immigration Act. 

j 

It might be said, that prior to 1855, wives of Ameri¬ 
can citizens were in the Naturalization sense—i^ot citi¬ 
zens by marriage and therefore “aliens”; but to refer to 
such “aliens” in the Naturalization sense in one afiid the 
same breath with “excludable aliens” in the Immigra¬ 
tion sense is confounding the genuine distinction be¬ 
tween the two classes of “aliens”. 

j 

Much confusion has arisen because, in argument, the 
word “alien” referring to the lawful wife of an Ameri¬ 
can citizen not included in Immigration statutes has 
ben used interchangeably with the word “alien” ns used 
in the Immigration Laws. Those two words “alien” cure 
not synonymous. Each had acquired its own significant 
and definite meaning. One included a wife and the 

i 

other excluded the wife of a citizen from its definition. 

i 


I 
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Definition of Word “Alien” 

When the 1917 Immigration Act defined the word 
“alien” as including “any person not a native-born or 
naturalized citizen of the United States” it intended to 
exempt wives of American citizens from the class of 
“aliens”. It contemplated no class of “aliens” which 
would include the wives of citizens. 

While prior to 1855 there were no Immigration Acts 
and no “excludable aliens” thereunder, and wives then 
were only of one kind—“aliens” in a Naturalization 
sense; yet, we find in 1917, even with Immigration Acts 
existing and with “excludable aliens” mentioned; the 
wife not an “excludable alien”. 

In point of time of legislation the “alien-wife” in the 
Naturalization sense and the “citizen-wife” of an 
American citizen; preceded the “excludable alien” of 
the Immigration Statutes. Unless the wife is affirma¬ 
tively declared to be an “excludable alien” she would if 
left in an “alien” state, most naturally fall back into the 
original and fundamental class of “alien wife” in ‘the 
Naturalization sense. 

So when the Naturalization Act—the Cable Act— 
postponed the citizenship of wives to one year after 
marriage, it left wives in a Naturalization sense, “aliens”; 
and in a Naturalization sense only. 

Act of Congress, Sept. 22, 1922 
42 Stat. 1021, c. 411 

(Comp. St. Ann. Supp. 1923, sec. 4358a et 
seq.) 

The “Numerical” or Quota Act of May 19, 1921, as 
amended May 11,1922, adopts for the definition of 
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“alien” the very one used in the 1917 Act. It is not 
contended that the same definition repeated in 1921 and 
1922 altered the status of wives of American citizens 
from the one that exempted them from the definition of 

44 1 . ♦ » j 

aliens. 

i 

! 

Comparison of Definitions of The Word “Alien” In the Acts of 

1917 and 1924. 

j 

We find the 1924 Quota Act defining “alien’’ iden¬ 
tically as did the 1917 Act, word for word. Borrowing 
the “alien” definition in toto from the 1917 Act,' when 
the 1917 Act definition exempted wives of American 
citizens; the 1924 Act must have intended likewise. 
More especially so, when the 1924 Act leans uppn the 
1917 Act for its enforcement of exclusion and deporta¬ 
tion of those “aliens” excludable under the provisions 
of the Immigration Acts. 

Since the 1917 Act is the only Act that carries with 
it the power and actual machinery of exclusion; and is 
the Act upon which all other Immigration Acts rely; no 
one can be excluded who does not come within the defin¬ 
ition of “alien” as understood and interpreted at least in 
the 1917 Act;—and wives of American citizens do not 
come within that definition of “aliens”. 

i 

i 

I 

i 

Discussion of Cable Act—September 22, 1922. 

i 

Turning with greater detail to the Cable Act itself, 
we find that five years after Congress had in itb basic 
Immigration Act of 1917 definitely recognized \yives of 
American citizens as not being “aliens”; it, the Cable 
Act, came into existence. 


i 
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To paraphrase the Cable Act; it says to the wives of 
American citizens: 

“You cannot as heretofore become citizens in¬ 
stantly by marriage; but you may become citi¬ 
zens after at least a year’s residence in the United 
States.” 

Is it logical then, to hold that the same Act which gives 
wives of citizens the right to citizenship in one breath; 
takes away the right to citizenship in another, by pre¬ 
venting them from entering and establishing their resi¬ 
dences in the United States? 

Does the Cable Act paraphrased as interpreted, say 

“You can become citizens by residing in the United 
States for at least one year, but you cannot come to the 
United States to acquire that residence.” 

t 

Purely and simply a Naturalization Act, was this Cable 
Act of September 22, 1922. It made no mention of 
or reference either to the subject of Immigration or to 
any Acts thereof. Its text and title stood mute on the 
subject of Immigration. 

The Cable Act repealed Section 1994 of the Revised 
Statutes—one Naturalization Act repealing another 
Naturalization Act. For the purposes of this discussion 
it seems sufficient to note that it postponed in effect, 
the right to citizenship of the wives of American citi¬ 
zens for a minimum of one year. 

The debates in Congress are, in the main, strangely 
silent on, and the members appear unaware of, the in¬ 
terpretation such an Act was to receive by the Depart- 
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ments and the effect it was to have upon a basic Immi¬ 
gration Act and upon Immigration as it affected the 
wives of American citizens. 

(Congressional Record, Volume 62, Part 9, 
67th Congress, 2nd Session, pp 8691 to 9730.) 

Societies and Organizations whose principles, and 
tenets favored the uniting of husband and wife and who 
opposed their separation; enthusiastically, without 
thought that this Act might disrupt and separate famil¬ 
ies, endorsed the Cable Naturalization Act. No thought 
was given to a possible Immigration restriction flowing 
from such an Act and no Immigration legislation was 
suspected by them. 

(Congressional Record, Volume 62, Pdrt 9, 
p 9067.) | 

An imbued womanhood fired on by the principle of 
equality of citizenship that so wanted to attain citizen¬ 
ship on its own footing, but who certainly wanted its 
sex to be admitted to this country so as to be enabled to 
accomplish the very naturalization it sought; urged the 
passage of this Act, entitled “Naturalization and Citizen¬ 
ship of Married Women.” 

Report No. 1110, House of Representatives, 
67th Congress, 2nd Session, p. 2. 

Fisher vs. Blight 
6 U. S., 2 Cranch. 358, 385. 

i 

i 

Most important of all, a careful scrutiny of the formal 
and official printed Report that accompanied the Act it¬ 
self, discloses the startling fact that not a word is men¬ 
tioned throughout the Report concerning Immigration; 
—not a syllable. The report refers to Naturalisation 
features alone. The word “alien” is neither defined nor 
mentioned;—exclusion or deportation of persons is not 
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ref erred to or suggested. The exclusion as “aliens” of 
wives of American citizens; the Immigration Act of 
1917 and kindred Immigration subjects are omitted 
entirely. Significant, this silence. 

Report No. 1110, House of Representatives, 
67th Congress, 2nd Session. 

Lapina v. Williams, 232 U. S. 77, 90. 

i 

It is difficult to comprehend and understand that such 
legislation, so silent on Immigration, could have been 
meant to cover such a throbbing subject as Immigration, 
and, particularly, apply so drastically to wives of Ameri¬ 
can citizens, as is suggested. 

It is safe to venture that Congress might not have 
favored the enactment of the Cable Act if it was meant 
to affect the wives of citizens so harshly. Citizens them¬ 
selves by reading the Cable Act, could not have surmised 
that this Act was intended to lower thousands of future 
wives of citizens to the lowly station of “excludable 
aliens,” and subject wives of American citizens to the 
harshnes and severity of restriction meant to apply only 
to out and out “aliens” and total strangers of our Coun¬ 
try. 

The Quota Act of May 19, 1921, and May 11,1922, 
which Law already expressly limited the number of 
arrivals to this Country, had been but recently passed, 
and it would seem that that Act would be the logical one 
to pertain to restriction of arrivals, rather than the Cable 
Act with no mention made in it of quota restriction. 

The Dorto vs. Clark Case—300 Fed. Rep. 568, 

5 Fed. (2nd) 596. 

An opinion referred to by the Circuit Court of Appeals 
for the First Circuit, in United States vs. Dorto, 5 Fed. 
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Rep. (2nd Series) 596, in the following manner, and 
stating that the Court below: 

“in a learned and interesting opinion, sustained 
the writ, on the ground that the Cable Act 
‘establishes a new class of aliens, the alien wives 
of American citizens/ and that the Immigration 
Act of 1917 (Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, Sec. 4289!4a et seq.) does not auth¬ 
orize the deportation of such aliens, uiiless fall¬ 
ing within the sexually immoral class. See Sec¬ 
tion 19 (Section 4289J/^jj.)“ j 

was rendered by Judge Arthur L. Brown, in 300 Fed. 
Rep. 568. A forceful decision; it is a lucid and logical 
conclusion on this topic of “aliens“, and in pari, includ¬ 
ing the citation by the Court of the United States vs. Tod 
case, is as follows: 

j 

| 

Principal Parts of Opinion of Judge Arthur L. Brown. 

(Type and capitalization ours) 

i 

“In United States v. Tod (C. C. A.) 285 Fed. 523, 
26 A. L. R. 1316, the Circuit Court of Appeals of 
the Second District considered Section 19 of the 
Immigration Act of 1917 (Comp. St. 1918, Comp. 
St. Ann. Supp. 1919, Sec. 4289J4jj)» saying:” 

‘Before concluding this opinion, we may add 
that it has not escaped our observation that Con¬ 
gress, in enacting the Immigration Act of 1917, 
so as to provide in Section 19: 

“ ‘That the marriage to an American citizen 
of a female of the sexually immoral classes * * * 
shall not invest such female with United States 
citizenship if the marriage of such alien female 
shall be solemnized after her arrest or after the 
commission of acts which make her liable to de¬ 
portation under this act.* “ 

i 

j 

I 

I 

i 
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‘Two conclusions seem irresistibly to follow 
from the above change in the Law:- 

‘ (1 ) Congress deemed legislation essential to 
prevent women of the immoral class avoiding 
deportation through the device of marrying an 
American citizen. 

‘(2) If Congress intended that the marriage 
of an American citizen with an alien woman of 
any of the other excluded classes, either before 
or after her detention, should not confer upon 
her American citizenship, thereby entitling her 
to enter the country, its intention would have 
been expressed, and Section 19 would not have 
been confined solely to women of the immoral 
class.’ 

“As pointed out in these decisions the deporta¬ 
tion provisions contained in Section 19 do not apply 
to all persons who have entered the country in vio¬ 
lation of the law. 

“The wife of an American citizen could not be 
deported, unless of the sexually immoral class, and 
unless her marriage were solemnized after her arrest, 
or after the commission of acts which make her liable 
to deportation under the act. The word ‘alien* as 
used in Section 19, with the above specific exception, 
did not include the wife of an American citizen, how¬ 
ever she may have entered the country. 

“(1) In 1917 there was in this country no alien 
wife of an American citizen, except of a race ineligible 
to naturalization, and the question whether adminis¬ 
trative officers should be intrusted with the power to 
deprive an American citizen of the consortium of a 
wife of a race eligible to naturalization was not con¬ 
sidered. Because she was a wife of an American citi¬ 
zen, she was granted citizenship if not debarred by 
race. 

“ ‘The identity of husband and wife is an 
ancient principle of our jurisprudence.’ ’* 



I 


j 

i 
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MacKenzie v. Hare; 

239 U. S. 299, 36 Sup. St. 106, 

60 L. Ed. 297, Ann. Cas. 1916E, 645. 


In Tinker v. Colwell, 193 U. S. 473, 484, 
24 Sup. Ct. 505, 48 L. Ed. 754. 


“ ‘it was said of the exclusive right of the husband 
to marital intercourse and to beget his own children, 
“This is a right of the highest kind, upon the thor¬ 
ough maintenance of which the whole social order 
rests, and in order to the maintenance of the action 
it may properly be described as a property right." 


“ ‘Whatever her citizenship, the domicile of the 
husband is that of the wife.* " 

Anderson v. Watts, 138 U. S. 695, 706, I 

11 Sup. Ct. 449, 452, 34 L. Ed. 1078. j 

| 

“ ‘When the contract to marry is executed by the 
marriage, a relation is created which they cannot 
change.* ’’ 

Maynard v. Hill, 125 U. S. 211, 21 2, j 
8 Sup. St. 723, 31 L. Ed. 654 j 

citing— 

Ditson v. Ditson, 4 R. I. 87, 101. 

“(2) The Act of September 22, 1922, has established 
A NEW CLASS OF ALIENS—THE ALIEN WIVES OF 
AMERICAN CITIZENS. THE EXISTENCE OF SUCH 
A CLASS OF ALIENS WAS NOT CONTEMPLATED BY 
CONGRESS IN 1917. Did Congress intend by the Act of 
September 22, 1922, to so enlarge the powers of admin¬ 
istrative officers acting under Section 19 of the Act of 1917 
as to authorize them to deport the MORAL WIVES of 
American citizens and to deprive the American husband 
of the services of his lawful wife, and of die right to have 
his children brought into the world at his American home, 
and under the care that it is the duty to bestow upon wife 
and child? i 
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“The Immigration Act, LIKE OTHER LAWS, must be 
read to discover the intent of Congress at the time of enact¬ 
ment. CLEARLY AT THAT TIME there was no intent 
to give power to deport the moral wife of an American 
citizen. 

“Can we End any such intent in the Act of September 
22, 1922? The subject of that act is naturalization, a mat¬ 
ter distinct from the subject of immigration. 

See U. S. v. Tod (C. C. A.) 

285 Fed. 523, 26 ALR 1316. 

“The later act contains no words upon the subject of 
deportation, and leaves the act of 1917 an independent 
statute. While the Act of September 22, 1922, provides 
“that any woman who marries a citizen of the United 
States after September 22, 1922, shall not become a citizen 
of the United States by reason of the marriage or natural¬ 
ization of her husband, it makes a special compensatory 
provision whereby the fact of marriage gives her the right 
to be naturalized upon her own petition, “if eligible to 
citizenship.” 

“ ‘This woman is of Italian birth, and by race,’* 
“eligible to citizenship.’’ ’’ The remaining provis¬ 
ions relate to the procedure to be followed. 

Ozawa v. U. S. 260 U. S. 1 78, 192, 

43 Sup. Ct. 65, 67 L. Ed. 199. 

U. S. v. Tod (C. C. A.) 

285 Fed. 523, 527, 528, 26 A. L. R. 1316. 

“Her right to become a naturalized citizen of the 
United States is made by the statute to depend upon 
the fact of her marriage. In substance, the act re¬ 
quires from the wife that she shall file a separate 
petition, the judgment upon which, instead of as 
formerly, a judgment on her husband’s petition, 
shall establish her status as an American citizen. 


I 



I 


“I am of the opinion, therefore, that her 


marri¬ 


age upon September 23, 1922, excludes her from 
the class of persons who could be deported un¬ 
der Section 19 of the Act of 1917, and that to 
deport her would be inconsistent with the right 
of naturalization which she has acquired by her 
marriage to an American citizen. It therefore is 
unnecessary to discuss the authorities cited as to 
the sufficiency of the testimony to establish a 
common-law marriage prior to September 23, 

1922. 


“While it is true that her formal marriage one 
day after the passage of the Act of September 22, 
1922, did not make her an American citizen, it 
did make her the lawful wife of an American 
citizen. 


“The act of 1917 conferred upon the admin¬ 
istrative officers no right to deport the wife of an 
American citizen, with certain express excep¬ 
tions. Under Section 1 994 of the Revised 
Statutes (Comp. St. Sec. 3948) she was !a citi¬ 
zen. But the reason she was made an American 
citizen by the statute was because of the ancient 
principle of jurisprudence, the identity of hus¬ 
band and wife. This principle and the reciprocal 
rights and duties of husband and wife, still exist, 
even though the marriage does not at once con¬ 
fer naturalization, but only the right of the wife 
to become naturalized upon her own petition. 
She remains an alien until she is naturalized, but 
an alien of a new class, which did not exist in 
1917, an alien who is the wife of an American 
citizen, and who may become the mother of 
American citizens. There is no analogy between 
an alien of this new class, and aliens of the class 
with which Congress dealt in 1917. 

| 

“To enlarge the scope of Section 19 of the Act 
of 1917 by adding this new class of aliens ere- 

i 

i 

i 

i 


i 

i 
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ated by the act of 1922 is to create from the 
artificial combination of two acts remote in time 
of enactment, and distinct in subject matter, a 
new power in adminisrative officers. 


“The importance of the marriage relation is 
recognized in the recent Immigration Act ap¬ 
proved May 26, 1924, which provides in Section 
4a that the immigrant wife of a citizen of the 
United States, residing there, shall be classified 
as a “non quota” immigrant. 


“I am of the opinion that the petitioner should 
be discharged, for the reason that the Act of 
February 17, 191 7, as amended, confers no pow¬ 
er to deport her. 


“A draft order may be presented accordingly.” 


Dorto v. Clark 
300 Fed. 568. 


The Circuit Court of Appeals left this logic and law 
of Judge Brown undisturbed; deciding the case on an¬ 
other ground. 

U. S. v. Dorto 
5 Fed. Rep. (2nd) 596. 

Definitions in the 1924 Immigration Act—(May 26, 1924). 

Judge Arthur L. Brown had the Immigration Act of 
May 26, 1924, before him and referred to Sec. 4 (a) 
thereof, where wives of American citizens are classified 
as “non quota immigrants.” Nevertheless such a classi¬ 
fication did not swerve him from his position that wives 
of American citizens were not “aliens.” 
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I 

The mere definition of a word, should not be per¬ 
mitted to destroy, in the face of its history a status ex¬ 
isting since before the Civil War, during all of| which 
time, wives of American citizens were not ‘‘alien s'. We 
respectfully contend that a highly technical, hypercriti¬ 
cal and “X-Ray” view of a word, of doubtful and am¬ 
biguous meaning at best, should not be sufficient, j 

There should be, we most earnestly urge, some ex¬ 
plicit legislation when a status of such long standing is 
to be completely upset. Such express legislation does 
not appear. 

The definition of the word “alien” in the Act o( 1924, 
especially when it is a mere repetition of the “alien” 
definition of the 1917 Act where it exempts wives of 
American citizens, we have already argued, is |of no 
moment because it creates no change in the status of 
such wives. 

The definitions of the words “immigrant” (Sec. 3) 
and “non quota immigrant” (Sec. 4) appear in the 1924 
Act. 

i 

“ ‘Immigrant’ means any alien”, is part of the defini¬ 
tion. Again we are confronted with the difficulty of de¬ 
termining what is meant by “alien”. This brings us 
back to where we began. If “aliens” as herein; used, 
means, as we urge, what it meant by “aliens” in the Act 
of 1917, then wives of American citizens are not within 
its compass. If “alien” as herein used, does not: mean 
what it does in the Act of 1917; then it can only refer 
to the “alien” wife in the Naturalization sense, for none 
other existed. Upon this point we respectfully submit 
the argument, fully gone into preceding. 


i 

i 
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44 ‘Non quota immigrant’ means an immigrant”, etc. 
(Sec. 4 (a) ). We find ourselves again brought face to 
face with the definition of the word 4 4 Immigrant” and 
necessarily, in turn, with the definition of the word 

44 !• ft 

alien . 

4< Non quota immigrant” evidently presupposes the 
full meaning of the word ‘‘alien”, for the word 4 ‘alien” 
makes up part of the definition of the word “immi¬ 
grant”; and “Immigrant” in turn makes up part of the 
definition of the words, “Non quota immigrant.” 

This point we have already endeavored to fully pre¬ 
sent. 

The mention of the wife of a citizen of the United 
States as a 4 ‘non quota Immigrant”, we interpret to 
mean, refers to a wife unhampered by quota restrictions, 
(a confirmation that she is not limited numerically) and 
a wife untrammeled by the restrictions surrounding 
“excludable aliens”. Congress intended to make provis¬ 
ion separately for the wife of the American citizen. 

Act of Congress, May 26, 1924 

Comp. St. Supp. 1923, sec. 428924b, 428924 

11 . 

Nor do the official Reports—the Majority and Minor¬ 
ity Reports—accompanying the Bill, shed any light on 
the definition as affecting the wives of American citizens. 

Report 350, House of Representatives, 68th Congress, 

First Session, Majority Report. Also Part 2 Minority 

Report. 

Construction and Interpretation of the Acts of Congress. 

The effect, that a decision like that of Judge Arthur 
L. Brown in Dorto vs. Clark, 300 Fed. Rep. 568, might 
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have, in permitting to enter, a wife of an American citi¬ 
zen who otherwise as an “alien”, might have been ex¬ 
cludable; is not a valid reason for a Court to refuse to 
adopt and accept it. j 

I 

The very wife of an American citizen, who might 
have been excluded as an “alien”, was admitted and did 
in fact come into the United States not only from 1855 
but from the founding of our country centuries agt>, up 
to 1917 and from 1917 to September 22, 1922. So, 
under the law, that a wife of an American citizen is not 
an “excludable alien”, the wife of an American citizen 
such as the Plaintiff’s wife should have been permitted 
to enter since 1922. 

i 

I 

If a remedy is sought, that remedy is in Congress, and 
it can legislate and legislate in language unmistakeable. 

Empire Fuel Co. vs. Hayes 

295 Fed. 704, 709. 

If Congress in 1922 and 1924 could not have passed 
legislation which would offend the rights of citizens of 
the United States because such legislation would have 
touched harshly upon the admissibility of their wives in 
the future; then undoubtedly the same difficulty, if not 
a greater one, (since the great number of marriages in 
Europe of American World War Veterans), would exist 
in 1928. 

On the contrary, if Congress might have been able, 
despite the hardships it may have inflicted upon wives 
of American citizens and in turn, the cruelty it may have 
imposed upon the devoted citizen-husbands; to; enact 
legislation in 1922, 1924 and 1928, it should have done 
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so in plain terms, and should do so now. Let its intent 
be made known. Let it legislate. 

“If that were the purpose of this enactment, it would 
have been a simple matter for Congress to have so 
worded the statute that there would be no doubt on this 
point.** 


U. S. ex rel, Pepe vs. Johnson 
26 Fed. (2d) 288, 289. 

“It is always ‘what is the meaning of what the legisla¬ 
tor has said?* and not ‘what did the legislator actually 
mean to say?* ***** “A legislative intention, not ex¬ 
pressed in some appropriate manner, has no legal exist¬ 
ence. We are not at liberty to speculate upon any sup¬ 
posed actual intention of the legislature.** 

Lee Bros. Furniture Co. vs. Cram 
63 Conn. 433, 438. 

Judicial authority declaring wives of American citi¬ 
zens not to be “aliens’* will, if Congress had ever in¬ 
tended otherwise, and had not clearly expressed itself; 
bring forth speedy efforts at appropriate legislation. 
Then all ambiguity, uncertainty and unhappiness en¬ 
gendered by dubious and misunderstood legislation 
would be removed by the very body elected by the 
people for that very purpose. 

Although construction of statutes is the power of the 
Judiciary “and exclusively of judicial cognizance till the 
legislative power acts again upon it,’’ 

Rhode Island vs. Massachusetts, 

37 U. S.; 12 Peters 657, 722.— 
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yet, Congress by faulty and inadequate language can¬ 
not expect the Courts, by judicial construction tb legis¬ 
late for it, and insert in statutes a conclusion pot ex¬ 
pressed and which could not have been reasonably in¬ 
ferred from the language used. 

Prigg vs. Commonwealth of Pennsylvania, 

41 U. S.; 16 Peters, 539, 613. 

Rhode Island vs. Massachusetts, 

12 Peters, 722; 

« 

Ex parte Yarbrough, 

11 U. S. 658; 

Marbury vs. Madison, 

1 Cranch, 173. 

The claim therefore so earnestly urged in behalf of 
the Plaintiff; that a wife of an American citizen is not 
an “alien", within the meaning and intent of the Immi¬ 
gration Laws; makes it incumbent upon the Defendant 
Carlton Bailey Hurst to grant a visa to the wife lof the 
Plaintiff; makes it incumbent upon the Defendant Frank 
B. Kellogg to direct the Defendant Carlton Bailey Hurst 
to issue the visa and to instruct him in the Law to that 
end and makes it incumbent upon the Defendant! James 
J. Davis to urge the Defendant Carlton Bailey Hurst to 
issue a visa and not place obstructions in the path of its 
issuance by even acting contrarily in an advisory capac¬ 
ity only; and to recommend rules and regulations to that 
effect to the Defendant Frank B. Kellogg, that he may 
subscribe thereto for the administration of the 1924 Im¬ 
migration Act by consular officers. 

Sec. 24—Act of Congress, May 26, 1924. 

43 United States Statutes at Large, 1 53, Chap¬ 
ter 90. 

(Compiled St. Supp. 1925, sec. 428924b, 

4289 ^ 11 .) 


j 

i 

j 






— 34 — 


Differentiation Between Cases Cited By Defendants and Those 

of Plaintiff* 

The Defendant, Frank B. Kellogg, in his reply (R. 14- 
15) cites two cases on the point of “aliens** which he 
contends hold contrary views to those urged by the 
Plaintiff in the— 

Dorto vs. Clark 
300 Fed. 568; 

United States vs. Dorto 

5 Fed. (2nd) 596; 

United States vs. Tod 
285 Fed. 523, cases. 

They are— 

United States, ex rel. Paolantonio vs. Day, 

23 Fed. (2nd) 914; 

and 

Markin vs. Curran, 

9 Fed. (2nd) 900. 

While endeavoring to differentiate these cases from 
the case at bar, we would like to include in this Brief, 
another case cited in the course of the opinion by the 
Court in the Paolantonio case; namely, 

Gomez vs. Nagle, 

6 Fed, (2nd) 520. 

Unlike the Plaintiff's case adjudicated in a foreign 
country, far from the shores of his native land; 

All three cases cited deal with cases at a port of entry 
in the United States. 
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i 


Different from the Plaintiff’s case; 

Each of them has had its day in Court; each of them 
has had the privilege and opportunity of a hearing at a 
port of entry; a hearing before a Board of Special In- 
quirty and Appeal to Secretary of Labor therefrom; re¬ 
course to a Federal Court by the issuance of a Writ of 
Habeas Corpus and the determination of each Plaintiff’s 
rights by proper judicial proceedings and the recognition 
of their rights of due process of law in the same manner 
accorded American citizens. 

i 

| 

U. S. ex rel. Schacter vs. Curran 
4 Fed. (2nd) 356; ! 

Wong Wing vs. United States 
163 U. S. 228, 238; j 

Yick Wo vs. Hopkins, 

118 U. S. 356, 369. 

__ _ _ _ i 

Dissimilar again are these cases from the Plaintiff’s; 
for in two of them a lack of bona-fides is indicated on the 
part of the parties; the naturalization of the husband 

i 

taking place after the order of deportation in the U. S. 
vs. Paolantonio case, and the proceedings to deport were 
pending and the applicant taken into custody, when 
marriage took place in the Gomez vs. Nagle case. 

These alone would have been sufficient grounds for 
dismissal of the Writ in each of these cases, under the 
authority of 

U. S. vs. Tod (C. C. A.) I 

285 Fed. Rep. 523. 

It should, in passing, be noted also that the Plaintiff’s 
case is one of exclusion while the three cases cited for 
Defendants are cases of deportation. 
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Discussion of Case of Gomez vs. Nagle, 6 Fed. (2nd) 520. 

Of the three cases cited, the opinion in the Gomez 
vs. Nagle case was the first to be rendered (1925). The 
Court does not cite the Dorto vs. Clark (1924) case in 
its decision although that precise point had but just been 
recently adjudicated there, in what we feel is a “stare 
decisis” opinion on that very point in issue. 

Did not the Court in the Gomez vs. Nagle case 
assume and take for granted at the outset that the word 
“alien” included the wife of an American citizen, for 
does it not fail to dwell at all upon this all important 
question? With such a premise, but one conclusion 
could necessarily follow. No discussion in the opinion 
appears, nor is any comparison made between the basic 
Immigration Law of 1917 and the Cable Act referred to 
by the Court. If the excluding Act did not exclude 
wives of American citizens we feel that the Cable Act, 
a Naturalization Act, could and did not exclude. 

The Court appears to say that counsel urged but one 
point, i.e., that the Cable Act gave the right of natural¬ 
ization to wives of citizens and does not state that any 
claim was made that the wife was not an “alien” under 
the 1917 Act or since. 

The defeat of the policy of Congress to exclude 
“aliens” is stressed by the Court. It is respectfully rep¬ 
resented that Congress had been excluding “aliens” 
since 1882 and from 1882 to 1907 to 1917 to 1922, 
continuously. Yet, during all of this time, continuous¬ 
ly also, wives of American citizens were not excluded. 
They were not, and, our claim is, are not now “exclud¬ 
able aliens”. 


i 
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May we also call attention to the conclusion of the 
Court wherein it declares that “a wife seeks admission 
on the ground that she has acquired a status by reason 
of marriage to a citizen of the United States” p. 521. 

Is it not so that the wife of an American citizen was 
admissible as a matter of course from the inception of 
our Government and at least until September 22, jl 922; 
whether she was a citizen or not, for up to 1855 before 
she became a citizen by marriage and since likewise 
when she has become a citizen, she automatically was 
admissible because she was not an “alien”. 

j 

Is it not correct to say that it is the Department's 
interpretation of the Cable Act that is seeking to exclude 
the wife, rather than that the wife is seeking to enter by 
virtue of a status which was inconsequential as far as 
admittance was concerned. 


Towards the conclusion of its decision, the Court 
refers to the U. S. vs. Tod case as not in point because 
of the marriage there taking place before the Cable Act. 
Yet, the Tod opinion rendered after the passage of the 
Cable Act does at the close of its opinion, state that if 
Congress intended to exclude the moral wife of an 
American citizen excludable if she were an “alien”; it 
would have so expressed itself. 


Discussion of Case of U. S. ex rel. Markin vs. Curran, 

9 Fed. (2nd) 900. 

i 

i 

The Markin vs. Curran case was next decided. (Nov. 

i 

2, 1925). Unlike the Gomez vs. Nagle case, it does cite 
in its decision the United States vs. Dorto case, the case 
on appeal, and differentiated it from the case before it 
by drawing a distinction between a wife being in the 
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United States, and a wife being outside of the United 
States at the time of naturalization of the husband. 

The Court’s construction of the words of the Cable 
Act “eligible to citizenship” to mean, that as a pre¬ 
requisite to the right of naturalization, there must be the 
right to be admitted as an “alien”; we feel is contrary 
to the interpretation of the Court in the case of 

U. S. ex rel, Nicolo vs. Williams 
173 Fed. 626, 

184 Fed. (C. C. A.) 322. 

There the Court refused to read into the words of the 
Naturalization Act of 1855, “who may herself be law¬ 
fully naturalized”, the words “who may herself be law¬ 
fully admitted and naturalized.” 

The Court in the Markin vs. Curran case emphasizes 
the distinction no less than twice in its opinion, when it 
says: 


“But here the alien wife was not in the United 
States, and she was not entitled to any rights under 
the immigration laws because of her physical con¬ 
dition, and therefore was not entitled to rights 
under the naturalization law.” * * * The wife 
“is not admitted, if she was not here when her hus¬ 
band was naturalized.” 

In the Paolantonio case, the Court refers to the Cur¬ 
ran case, as follows: 

“It is true that that opinion notes that the wife 
was not in this country when her husband was nat¬ 
uralized, and appellant draws the inference that the 
decision would have been different, had the case been 
one of deportation rather than exclusion. Any such 
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i 

distinction would be illogical; no valid reason has 
been, nor in our opinion can be, assigned for it. We 
think the Curran Case is practically controlling." 

The Plaintiff in the case at bar is a native- bom 

American citizen, and was a citizen before his marriage. 

| 

Like Gomez vs. Nagle, the complete question of 
whether or not the wife of an American citizen is an 
"alien" within the meaning and intent of the Immigra¬ 
tion Act is not presented in the Markin vs. Curran case. 
Reliance upon the admissibility of a wife of a i citizen 
was placed by Petitioner upon the Cable Act, ( p . 900) 
and no reliance upon earlier Immigration Acts and the 
history of the wife’s status under them. No claim seems 

to have been made that the wife was not an "alien" un- 

! 

der the 1917 Act before the Circuit Court. 

I 

Does the Court err in stating that: 

j 

"Congress did not intend, by the Act of February 
5, 1917, to open the doors to every wife of a natur¬ 
alized citizen, regardless of her mental, moral, or 
physical condition";—(p. 901)— | 

i 

for were not the doors open to just such wives of Ameri¬ 
can citizens, for over a century up to that time, as we 
respectfully urge in our outline of the Gomez vsi Nagle 
case? 

Was it a case in 1917 of Congress not intending to 
open the doors to wives of American citizens; for were 
they not already admissible without Congressional legis¬ 
lation; and were they not expressly exempted frbm the 
"excludable aliens" when Congress did in fact shut the 

doors by the 1917 Act? ! 

| 

i 

j 

I 

I 



1 
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The Defendant Frank B. Kellogg in his Reply states 
that: 


“In the case of Markin vs. Curran (supra) the 
Supreme Court of the United States denied a writ 
of certiorari. 270 U. S. 647.” (R. 14-15). 

A sincere study of that entire case, No. 891, the Tran¬ 
script of Record, therein, including the pleadings, evi¬ 
dence and rulings; the Petition for Writ of Certiorari; 
the supporting Brief and the Brief in opposition, seems 
to us, readily distinguishes that case from the one at bar 
in many respects. 

Stress is placed principally upon the Cable Act, dis¬ 
associated from the history of the Immigration Laws, 
and the status of the wife throughout the Naturalization 
and Immigration Legislation. The claims of the Plain¬ 
tiff hereinafter gone into, of the unconstitutionality of 
Sec. 2 (f); failure of due process of law; infliction of 
cruel and unusual punishment; absence of moral turpi¬ 
tude et als; are not present in the Curran case. 


Discussion of Case of U. S. ex rel. Paolantonio vs. Day, 

22 Fed. (2d) 914. 

In 1927 came the decision in United States vs. Paolan¬ 
tonio, where, “when the order of deportation was issued, 
the relatrix was an alien and her husband was an alien” 
p. 915; naturalization of the husband following later. 

With deference to the learned Circuit Court, has it not, 
in its opinion taken as a premise that the word “alien” 
does include the wife of an American citizen? 
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Is not a difficulty created in the use of the word 
“alien” of the 1917 Act, synonymously with the un¬ 
derstanding of the word “alien” of other legislation? 

i 

i 

! 

The Court on pp. 915-916, says: 

“But it is urged that after the husband's natural¬ 
ization the act of 1917 ceased to be applicable to 
the relatrix. The argument is that ‘alien* in the act 
of 1917 must always mean what it meant when the 
act was passed; that when the act was passed the 
wife of an American citizen was not deportable, as 
was held in United States v. Tod (C. C. A. 2), 285 
F. 523, 26 A. L. R. 1316; and, therefore, that such 
a wife was not an ‘alien* within the meaning of the 
act. But the reason that the wife of a naturalized 
citizen was not deportable was because the husband's 
citizenship caused her to cease to be an alien, for 
she herself became a citizen by virtue of section 
1994 of the Revised Statutes.** 

I 

Does not the fact that long before she became a citi¬ 
zen by marriage when she was not an “excludable alien**, 
help her position? 

I 

i 

Is it not correct to state that she was not deportable 
before 1855; before she became a citizen by marriage, 
and was equally not deportable after 1855, after she be¬ 


came a citizen by marriage; both before the first 
gration Act of exclusion (1875) and thereafter? 


Immi- 


It was not her citizenship acquired by marriage, we 
urge, that kept her from being excludable or deportable; 
but rather her status as the lawful wife of an American 
citizen; a uniform status and protection throughout. 


Tsoi Sim vs. U. S. 

116 Fed. (C. C. A. 9) 920, 925 
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The wife of an American citizen having not been 
“excludable or deportable’’ and being— 

(A) not an “excludable alien”—while not a citizen 

before 1855; 

(B) not an “excludable alien”—while a citizen 1855- 

1922; most naturally after 1922 went back 
into her prior classification. 

(A) not an “excludable alien”—while not a citizen 
since 1922. 

The Court states on p. 916 that: 

“(2) Therefore the husband’s naturalization in 
1926 did not cause his wife to become a citizen. She 
remained, as she had always been, an alien, as de¬ 
fined in the act of 191 7.” 

We respectfully represent that the 1917 definition of 
“alien” did not include the wife of an American citizen 
and that the definition should not therefore be construed 
to include her. The claim of the Plaintiff is that, not 
because she is a citizen, but because she had always prior 
to and including that time never been regarded as an 
“alien” in the narrow Immigration sense, was she ex¬ 
empted and excluded from the meaning and definition 
of “alien”. 

On p. 916, the Court states: 

“It is contended that such construction of the 
statutes is to enlarge the scope of section 19 of the 
act of 1917 by adding to it a new class of aliens— 
alien wives of American citizens—created by the 
Cable Act. This involves a misconception of the 
Cable Act. It does not create aliens. It deals with 
those already aliens, and provides the terms upon 
which they may become citizens. Until they com¬ 
ply with these terms they remain aliens.” 


Vi 
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If it is so that the Cable Act does not create “aliens”; 
but deals with existing “aliens” only, do we not then find 
that there exists no class of “aliens”, in which wives of 
American citizens are included. 

In conclusion, we earnestly represent that the “aliens” 
for Naturalization purposes and the “aliens” for; Immi¬ 
gration purposes are not one and the same kind of 
alien . 


THE PROVISIONS OF SECTION 2 (f) OF THE IMMI¬ 
GRATION ACT OF 1924 AND SO MUCH OF THE IMMI¬ 
GRATION ACTS OF 1917 AND 1924 AS THEY RELATE 
TO AND AFFECT THE PLAINTIFF ARE REPUGNANT TO 
THE PROVISIONS OF THE CONSTITUTION OF THE 
UNITED STATES AND ARE UNCONSTITUTIONAL AND 
VOID. 

| 

Under this heading will be argued together the errors 
assigned as Second and Third. (Ante p. 6). 

Concentrated effort has failed to reveal a single case 
“on all fours” decided by the Courts involving in its facts 
this Section known as Sec. 2 (f). This seems to! be the 
very first case dealing directly with this section that has 
come before the Courts, for interpretation and construc¬ 
tion, since its enactment in 1924. 

• i 

(Sec. 2 (f) Act of Congress, May 26, 1924) 
(Comp. St. Supp. 1923 - Sec. 428924a).! 

i 

Sec. 2 (f) provides that no immigration visa be 
issued: 
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“if it appears to the consular officer, from statements 
in the application, or in the papers submitted there¬ 
with” or 

“if the consular officer knows or has reason to be¬ 
lieve” 

that the immigrant is inadmissible to the United States. 

(R. 6). 

This Sec. 2 (f) comparatively recent in its workings, 
operates exclusively in foreign countries and deals with, 
among others, the rights of American citizens and the 
wives of American citizens. 

By this provision, if the Consular Officer acted un¬ 
favorably on the visa of the wife of an American citizen 
in a foreign land; no opportunity of even coming to the 
shores of America was given her. In such a case, this 
section transferred completely the examinations that 
formerly were held at a port of entry in the United 
States, to the respective foreign country wherein petition 
for the issuance of a visa was made. 

Pp. 29, 30, 1 5th Annual Report of the (Defendant) 
James J. Davis, Secretary of Labor, United States Gov¬ 
ernment Printing Office, 1927. Also (R. 25). 

Prior to the passage of this Act, the persons desiring 
to be admitted to the United States, were given the 
opportunity of coming to and presenting themselves at, 
a port of entry and there being examined and represented 
before a Board of Special Inquiry and to receive all other 
rights and privileges accorded citizens and as more fully 
appears and hereinafter considered under the title deal¬ 
ing with the depriving the Plaintiff of Due Process of 
Law. 
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I 

I 

j 
j 

j 

j 
j 

(Immigration Rules of March 1, 1927) 
(Washington Printing Office Doc. pp. 127, jl 28, 
130,154.) ! 

If the Consular Officer does not know as a fact but 
only “has reason to believe” and not even has good and 
sufficient reason to believe, that a person is inadmissi¬ 
ble; and yet he is vested with the overwhelming author¬ 
ity to actually prevent the wife of an American citizen 
from ever coming to the United States, and from even 
having an opportunity of a judicial hearing and trial on 
a Writ of Habeas Corpus; then such unbridled authority 
must be unconstitutional. 

j 

“If, after such additional examination as seems 
necessary, the consul thinks it likely that the appli¬ 
cant would be rejected if he should arrive at a port 
of the United States, he should refuse to grapt an 
immigration visa,” 

is part of the language used in instructions to consular 
officers on this Section 2 (f) ; this being a portion of the 
rules and regulations in so far as they relate to the ad¬ 
ministration of the Act of 1924 by Consular officers pre¬ 
scribed to by the Defendant Frank B. Kellogg, Secretary 
of State on the recommendation of Defendant James J. 
Davis, Secretary of Labor. (R. 2). 

(Sec. 24, Act of Congress, May 26, 1924) j 
No. 926, General Instruction Consular 
Diplomatic Service No. 273, p. 53, sec. 197.! 

Not even the right of appeal from his decision is given. 
His word is absolute, although the right of appeal is 
granted at the port of entry. As against the lawful 
moral wife of an American citizen and the American 
citizen himself, this grant of extraordinary power is un¬ 
constitutional. 
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This Section 2 (f) delegates to an executive officer 
arbitrary and unlimited power and commits to him judic¬ 
ial functions to determine the law and the fact relating 
to admissibility and immigration. 

The perplexities and uncertainties of the Law have 
resulted in conflicting judicial decisions on such ques¬ 
tions as “aliens”, “moral turpitude”, etc. It would be 
presumptuous to expect the Consular Officer to act as a 
Court of Law, when judicial questions and their deter¬ 
mination belong to the judicial department. 

Wong Wing vs. United States 
163 U. S. 228. 

Fong Yue Ting vs. United States, 

149 U. S. 698, 762. 

While the granting of a visa is discretionary power, 
reviewable only in case of abuse and arbitrary exercise 
of discretion, under the Law, as we claim, the Plaintiff’s 
wife was not an “alien” and therefore not within the Law 
of Section 2 (f) and the Defendant Consul General had 

no power or jurisdiction over her. As to control of dis¬ 
cretion, 

Gegiow vs. Uhl, 

239 U. S. 3. 

Wong Wing vs. United States 
163 U. S. 698, 738, 761. 

Rudolph et al., vs. United States ex rel. Rock 
6 Fed. (2nd) 487. 

Ferris—The Law of Extraordinary Legal Remedies 
(1926) p. 240 - Sec. 209. 

Chryssikos vs. Commissioner of Immigration 
(C. C. A.) 3 Fed. (2nd) 372. 


I 

I 
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Further, if the Consular Officer does grant the visa, 
a person by that grant is given permission only to travel 
to and not to enter the United States. The Government 
is protected and no harm can come to it, by the mere 
granting of the visa itself; and the Plaintiff in this case is 
willing to bear the burden of any possible unfavorable 
decision at the port of entry; to wit, this Application 
by him for the issuance of a Writ of Mandamus to com- 
pel the granting of a visa. 

It was President Harding who recommended tjhis leg¬ 
islation in a message: j 

j 

“By the examination abroad we could eftd the 
pathos at our ports, when men and women find our 
doors closed after long voyages and wasted savings, 
because they are unfit for admission. It would be 
kindlier and safer to tell them before they embark.** 

j 

Instead of the effect of Section 2 (f) being to deprive 
persons of some hardship alone; it has deprived them of 
the opportunity of coming to a port of entry and j receiv¬ 
ing due process of law, before the Courts of this land, 
for which any amount of inconvenience and suffering in 
transportation is worthy of being endured. 

i 

Report 350, Part 2, House of Representatives, 68th 
Congress, 1st Session, p. 32. 

(Sec. 2 (g)—Act of Congress, May 26, 1924) j 

After receiving the visa and upon the arrival at the 
port of entry, the person may still be found to be inad¬ 
missible, but he has had the benefit of this Hearing that 
one cannot have, who is deprived of a visa. 

i 

The provisions of 2 (f), in cases of the refusal of the 
visa, as interpreted by the Defendants, negative and 
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nullify all other provisions of the Immigration Act relat¬ 
ing to the port of entry, and abrogate and destroy the 
many provisions scrupulously arranged for persons seek¬ 
ing entry. 

The granting of a visa, permits the trial at the port of 
entry of the United States which may coincide with or 
contradict the decision of the Consular Officer. On the 
other hand, the refusal of the visa by the Consular Offi¬ 
cer closes the gates at once in a foreign country far from 
the Courts of his native land, and forecloses the rights 
of the American citizen and his wife, without the sem¬ 
blance of a judicial proceeding. 

More especially, as in this case where the Defendant 
Carlton Bailey Hurst, Consul General refused the visa 
and resists the jurisdiction of this Court and the Plain¬ 
tiff, a native-born American citizen must resort to the 
extraordinary remedy of Mandamus for relief, does such 
a provision as 2 (f) appear un-American, tyranical and 
u nconstitu tional. 

Sec. 2 (f), it will undoubtedly be claimed is directed 
against the wife of an American citizen and that, since 
she is an “alien”, it is constitutional because she is com¬ 
pletely outside the territorial jurisdiction of the United 
States, and not entitled to due process of law or any 
other rights she would receive were she at a port of 
entry. 


Chae Chan Ping vs. United States, 
130 U. S. 381; 

Nishimura vs. Ekiu, 

142 U. S. 631,639; 


I 



Fong Yue Ting vs. United States, 

149 U. S. 698; 

Wong Wing vs. United States, 

163 U. S. 228. 

but as hereinbefore urged, she is not an “excludable 
alien” (ante 16), and as hereinafter argued this legisla¬ 
tion affects directly the constitutional rights of her hus¬ 
band, the citizen of the United States. 

Then, if we combine the thoughts of Sec. 2 (a) (Con¬ 
sular Officers may issue visa) and Sec. 9 (e) (granting 
of authority by Secretary of State, to Consular Officers 
to issue visa) of the 1924 Act, together with the admis¬ 
sion in the pleadings (R. 2, 3) that the Secretary of 
State instructs the Consular Officer in the law and Other- 

__ i 

wise; we find the Defendant Frank B. Kellogg equally 
culpable with the Consul General and equally amenable 
to the mandate of a Writ of Mandamus. 

i 

Mandamus is the proper remedy in the case at bar. 

“Although mandamus is the appropriate remedy 
to compel the performance of a duty which is plain, 
positive and ministerial in character, and clearly im¬ 
posed by law, it does not necessarily follow, merely 
because the duty is discretionary, or that the element 
of discretion exists in part, that mandamus will not 
lie. The correct rule is that mandamus will hot lie 
where the duty is clearly discretionary and the party 
upon whom the duty rests has exercised his discre¬ 
tion reasonably and within his jurisdiction, that is, 
upon facts sufficient to support his action.” 

I 

Ferris—The Law of Extraordinary Legal Remedies 
(1926) p. 238, Sec. 206. 




“when the case presents merely a question of law, 
the element of discretion is not involved, the only 
question for determination being whether, as a mat¬ 
ter of law, mandamus ought to issue.*' 

Idem, p. 243, Sec. 211. 

Before concluding this topic (it is desired to discuss 
any other provisions of the 1917 and 1924 Acts in the 
succeeding topics; to avoid repetition) it should be noted 
that Immigration cases before the Courts, invariably re¬ 
fer to cases at seaports or Canadian and Mexican border 
ports of entry; and usually arise on Writs of Habeas 
Corpus. 

Discussion of the Case of United States Ex Rd. Johanson vs. 

Phelps. 14 Fed. (2nd) 679. 

The above case in the District Court goes beyond the 
facts before it and touches in an Obiter Dictum upon 
Sec. 2 (f). That section is not before the Court nor 
necessarily involved in its decision, for that case has ref¬ 
erence to an interpretation of the Executive Order of 
the President, of January 12, 1925, and not 2 (f) of the 
1924 Immigration Act. 

“It is a maxim not to be disregarded, that general 
expressions, in every opinion, are to be taken in con¬ 
nection with the case in which those expressions are 
used. If they go beyond the case, they may be re¬ 
spected, but ought not to control the judgment in a 
subsequent suit when the very point is presented for 
decision. The reason of this maxim is obvious. The 
question actually before the Court is investigated 
with care, and considered in its full extent. Other 
principles which may serve to illustrate it, are con¬ 
sidered in their relation to the case decided, but their 
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possible bearing on all other cases is seldom com¬ 
pletely investigated.” 

i 

j 

Cohens vs. Virginia 

19 U. S. 6 Wheaton, 264, 399. 

j 

Watson vs. St. Louis I. M. and S. Ry. Co. I 
69 Fed. 942, affirmed in 223 U. S. 745. 

i 

In the Plaintiff’s case, the construction of Sec.| 2 (f) 
comes squarely before the Court for the first time. It 
deals with the act of a consular officer in Berliri, Ger¬ 
many. In Johanson vs. Phelps it heard the case on a 
petition for Writ of Habeas Corpus, within the United 

i 

States at Windsor, Vermont. 

i 

The Phelps case deals with “aliens” visiting the 
United States, temporarily, while the Plaintiff’s case con¬ 
cerns a permanent admission. j 

j 

j 

In the Phelps case it is conceded to be dealing with 
admitted “aliens” while in the case at bar, it is disputed 
that the applicant is an “alien”. So in the former case, 
it relates to petitioners, unrelated to American citizens; 
—in the latter, it concerns the lawful wife of an Ameri- 

i 

can citizen. 

i 

! 

j 

Section 3 (subdiv. 2) of the 1924 Act is before the 
Court in the case of U. S. ex rel. Johanson vs. Phelps, 
while Sec. 2 (f) of the 1924 Act is before the Court in 
this case of U. S. ex rel. John Munsill Ulrich vs. Frank 
B. Kellogg, et als. 



j 

i 

I 

i 

| 

j 
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The case at bar and the Phelps case differ further from 
each other in that in the Phelps case, a hearing at the 
border point within the territorial jurisdiction of the 
United States, and resort to the Courts of the United 
States on a Writ of Habeas Corpus, were had and pro¬ 
tection under the Fifth Amendment given to the aliens 
concerned in said case; while in the Plaintiff’s case, all 
of these rights and privileges are absent, and denied to 
him, an American citizen and to his lawful wife by Sec. 

2 (f). 

No claim also like that made in the Plaintiff’s case, of 
lack of due process of law was made in the Phelps case. 

The unconstitutionality of Sec. 2 (f) was not raised 
in the Phelps case and the Court assumes and argues 
from the premise that Sec. 2 (f) is proper legislation, 
and since 2 (f) is a rule in force; Sec. 3 (subdiv. 2) 
must likewise be. 

Nor is the point presented in the Phelps case, as it is 
in the Plaintiff’s case, namely; that persons alleged to be 
inadmissible under the 1924 act, must be such “aliens” 
excludable only as such “aliens” on the specific grounds 
and offenses and in the manner and within the time and 
provisions of the 1917 Act. 

Judgment of Consular Officer Not Res Adjudicata. 

That Congress never intended the judgment of the 
Consular Officer to be res adjudicata and paramount to 
the Courts of the land as it seems, it has been interpreted 
by the Defendants to mean; is evidenced by the fact that 
even in cases wherein the Consular Officer renders judg¬ 
ment, granting a visa, he has been overruled at the port 
of entry or in the Courts of Law of the United States, 


I 


I 

i 

i 

i 
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as a result of which, persons were most properly de¬ 
ported to whom the Consular Officer had improperly 
issued a visa. Every Court decision deporting a person 
is evidence that in that deportation case; a visa must 

i 

have improperly been granted; for not only is that per¬ 
son who has been deported by Court decision,! 4 ‘likely’* 
to be inadmissible to the United States, but as a legal 
conclusion, was in fact found to be inadmissible. 

The Immigration Rules of July 1, 1925, and The Im¬ 
migration Rules of May 1, 1927— 

Rules, elaborately setting forth and giving rights and 
privileges to persons at ports of entry, of hearings, 
appeals, etc.; were promulgated one and three years re¬ 
spectively, after Sec. 2 (f) of the Immigration Act of 
1924 was enacted and in a substantial manner, continued 
in full force and effect the rights given to person^ at ports 
of entry, which had existed prior to the enactment of said 
Sec. 2 (f) and confirmed the intention of Congress that 
Sec. 2 (f) was not to be exclusive in its operation. 

No claim is advanced and the entire Record conclu¬ 
sively proves that the Plaintiff, John Munsill Ulrich 
throughout the three years of his courtship and marri¬ 
age, (R. 3-4) at no time has resorted to the merest sub¬ 
terfuge or evasion in his anxious and earnest endeavor 
to bring and to have his wife with him, in his native 
country. He has always acted honorably with the Con¬ 
sular Officers and himself. (R. 15-18-19). | 

! 

With such conduct for a guide, let us assume, merely 
for the sake of illustration and argument, that some other 
nation, Great Britain for instance, were to grant a visa 
to the wife of an American citizen and thus enable the 
citizen and his wife to go to Canada and assuming 

j 

i 
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further, for illustrative purposes, that while there, the 
citizen legitimately and properly presented his wife for 
admission at a Canadian border port of entry to the 
United States. Not in the sense of simply using Canada 
as a “corridor of entrance” as referred to by the Court 
in United States vs. Phelps, 14 Fed. (2nd) 679, 680,— 
but in an honest effort to bring his wife within the terri¬ 
torial jurisdiction of the United States and secure to him¬ 
self and wife by a Writ of Habeas Corpus, the protection 
of the Fifth Amendment, which it is claimed by the 
defendants, would be denied him and his wife under 
their interpretation of 2 (f). Confusion and conflict 
would undoubtedly follow in international and diplo¬ 
matic law. 

By refusal of a visa under Sec. 2 (f) to his wife, an 
American citizen might be virtually persuaded to seek 
the aid of another nation—a foreign power—to have 
these rights of his wife and himself recognized circuit¬ 
ously at a Canadian border port when; either by the 
granting of the visa or in the absence of 2 (f) or its un¬ 
constitutionality, he could have them directly recognized 
at an American port of entry. 

To conclude the illustration: If in the case assumed, 
the American Consular Officer in Canada refused under 
Sec. 2 (f) to grant a visa; the applicant at a border port 
would still be within the territorial jurisdiction of the 
United States and entitled to rights not granted the appli¬ 
cant refused a visa under Sec. 2 (f) by a Consular Offi¬ 
cer in France or Germany. 

Sec. 2 (f) then, is an unequal and discriminatory 
provision as against persons of the same class—depend¬ 
ing upon the country of residence and its proximity to 
the United States. 
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He “may not, by any arbitrary process of selection 
determine in advance, who may and who may not 
exercise it. If the permit is to be granted in some 
instances, and withheld in others, it must be in 
accordance with some uniform rule which is not ex¬ 
pressed in the ordinance. Turning now, to t(ie con¬ 
struction of the ordinance to see whether such uni¬ 
form rule can be read into it we find the ordinance 
hopelessly indefinite. * * * No rule is laid down to 
guide or restrict that power. * * * There can be no 
reasonable presumption that an unlimited discretion 
will not be exercised when the ordinance itself re¬ 
poses an unlimited discretion. * * * “The over¬ 
whelming weight of authorities in the State courts is 
that statutes and ordinances which purport to give to 
administrative officials an absolute and uncontrolled 
discretion to grant or refuse permission to do some¬ 
thing which all citizens similarly situated have an 
equal right to do are unconstitutional. “ 

i 

State vs. Coleman, 

96 Conn. 194-5-7, and cases therein cited. 

i 

| 

This inequality and discrimination seems to permit 
the Canadian or British wife of an American citizen or 

i 

the wife of whatever nationality of an American citizen, 
residing in Canada, to combat with the protection of the 

j 

Fifth Amendment, and by being within the territorial 
jurisdiction of the United States, the provisions pf Sec. 
13 (a) subdiv. (1) of the Immigration Act of 1924 
(Immigrants not admissible without visa); while it de¬ 
nies these benefits to French or German wives of Ameri¬ 
can citizens or the wife of whatever nationality, residing 
without Canada. One may proceed by Habeas Corpus, 
while the other must proceed by Mandamus, a further 
grant of unequal privileges. 
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“Even in the absence of Connecticut precedent, 
we should be unwilling to leave the constitutional 
liberties of a citizen to be defined and protected by 
the good impulses of a subordinate official entrusted 
with unlimited discretion; if for no other reason than 
that the exercise of discretion cannot be controlled 
by mandamus.** 

State vs.. Coleman, 

96 Conn. 194-196. 

In conclusion, on this topic of Sec. 2 (f), the Plain¬ 
tiff claims that: 

To substitute the judgment of a Consular Officer for 
that of the Board of Special Inquiry, the United States 
Secretary of Labor and the opinions of the esteemed 
Justices of the Federal Courts of our United States of 
America, is to grant a power, unlimited and unconstitu¬ 
tional. 


HL 


THE PROVISIONS OF THE IMMIGRATION ACTS AND 
THE CONDUCT OF THE DEFENDANTS IN FOREVER 
EXCLUDING THE WIFE OF THE PLAINTIFF: 

(A) DEPRIVE THE PLAINTIFF OF LIBERTY AND 
PROPERTY WITHOUT DUE PROCESS OF LAW IN VIO¬ 
LATION OF THE FIFTH AMENDMENT;— 

(B) INFLICT CRUEL AND UNUSUAL PUNISHMENT 
UPON THE PLAINTIFF IN VIOLATION OF THE EIGHTH 
AMENDMENT. 

Assignments of Errors Fourth, Fifth and Sixth are 
combined under this heading. (Ante 6-7). 
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(A) Plaintiff Denied Due Process of Law. 

Interwoven with the subject of due process of law in 
this case, are necessarily the topics already dealt with, 
concerning “aliens” (Ante 8 et seq.) and Sec. 2 (f) 
(Ante 43 et seq.). 

Persons arriving at a port of entry of the United 
States are entitled whether they be out and out; “aliens” 
or unrelated by marriage to an American citizen and 
even if found later to be excludable; to a fair hearing 

i 

before the Board of Special Inquiry; an Appeal from 
their decision to the Secretary of Labor and recourse by 
Writ of Habeas Corpus to the Courts of thp United 
States. In these proceedings they are guaranteed the 
protection equally with citizens of the United States, of 
the due process of law provisions of the Fifth Amend¬ 
ment. 

i 

j 

i 

Immigration Rules of 1925 and 1927. 

Chryssikos vs. Commissioner of Immigration 
(C. C. A.) 3 Fed. (2nd) 372. 

By Sec. 2 (f) as argued fully in the topic immediately 
preceding, these privileges are denied the wife of an 
American citizen, if a visa is refused her. 

In the case at bar the Plaintiff’s wife has been denied 
each and every right accorded any person at a port of 
entry. There is little doubt but that such legislation so 


j 

i 

i 
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completely sweeping away due process of law in the 
case of even any alien within the territorial jurisdiction 
of the United States, would be instantly declared uncon¬ 
stitutional. 

U. S. ex rel. Schacter vs. Curran 
4 Fed. (2nd) 356; 

Chryssikos vs. Commissioner of Immigration 
(C. C. A.) 3 Fed. (2nd) 372. 

Wong Wing vs. United States, 

163 U. S. 228, 238; 

Yick Wo vs. Hopkins, 

118 U. S. 356, 369. 

The Fifth Amendment “cannot be construed as to 
leave Congress free to make any process ‘due process of 
law’ by its mere will.*’ 

John Den et als. vs. Hoboken Land, Etc. Co. 
59 U. S. 18 Howard 272, 277. 

Even under the Chinese Restriction Acts Chinese 
could not be deprived while still on a vessel, of having 
the Federal Courts determine their right to land by a 
Writ of Habeas Corpus. 

U. S. vs. Jung Ah Lung, 

124 U. S. 621. 

The fact that Congress has passed legislation which 
permits a Consular Officer to exercise discretion in an 
untrammelled and capricious manner and the Consular 
Officer insists he cannot be reached by process to be cor- 


— 59 — 


rected; either by Mandamus or other legal proceedings, 
as appears hereinafter under the topic of Default;! is a 
lack of due process in itself. I 

The effect of such legislation is not only to prevent 
the wife of the United States citizen but the Plaintiff, 
the citizen husband, himself, from being able to Upply 
to the United States Courts for a Writ of Habeas Cprpus 
and thus claim without dispute of jurisdiction, all the 
rights of due process in her behalf that are accorded all 
persons at a port of entry. 

The opportunity—even the bare opportunity itself— 
of being granted a Hearing at a port of entry is denied 
both the husband and wife, and is a denial of due process. 
At such a Hearing the Plaintiff and his wife could be 
present. She could testify and explain all the circum¬ 
stances surrounding her situation, protest her innocence 
in person. She would have the advantage of having her 
demeanor and character on the witness stand observed. 
She could have the right of being confronted with any 
witness against her, the right of benefit of counsel, the 
right of cross-examination, the right of producing! wit¬ 
nesses in her behalf, and the right of the investigation 
of Records of proceedings. The question of her not be¬ 
ing an “alien” along with other questions of law, could 
be raised then and there, directly, without resort to extra¬ 
ordinary remedies. 

The drastic provisions denying any semblance of jus¬ 
tice to the Plaintiff and his wife are not consonant with 
the spirit and letter of the opinion of our Chief Justice 
of the Supreme Court of the United States—Chief Jus¬ 
tice Taft in 

Truax et al., vs. Corrigan et al.; 

257 United States Reports 312-332. 
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“The due process clause, brought down from 
Magna Charta, was found in the early state con¬ 
stitutions, and later in the Fifth Amendment to 
the Federal Constitution as a limitation upon the 
executive, legislative and judicial powers of the 
Federal Government, while the equality clause 
does not appear in the Fifth Amendment and so 
does not apply to congressional legislation. The 
due process clause requires that every man shall 
have the protection of his day in court, and the 
benefit of the general law, a law which hears be¬ 
fore it condemns, which proceeds not arbitrarily 
or capriciously but upon inquiry, and renders 
judgment only after trial, so that every citizen 
shall hold his life, liberty, property and immun¬ 
ities under the protection of the general rules 
which govern society.” 

The Plaintiff therefore claims that since his wife was 
refused a visa in Germany and thus prevented from 
arriving and obtaining all rights at a port of entry; not 
only she, but that he, her citizen-husband, also, is denied 
due process of law guaranteed him by the Fifth Amend¬ 
ment. 

Exclusive Right to Society and Comfort of Wife is a Property 

Right. 

The Plaintiff is further deprived of property without 
due process of law within the meaning of property as 
used in the Fifth Amendment. 

The exclusive right of a husband to the society and 
comfort of his wife is a property right,—a property right 
of the highest kind. 

“It may properly be described as a property right.” 

Dorto vs. Clark 

300 Fed. 568, (Ante 23). 
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The Law recognizes the right of a husband to recover 
for the loss of the society, companionship, affectioipi and 
services of his wife, whether the loss occasioned or the 
wrong committed consisted of criminal conversation, 
actions arising out of personal injuries to his wife, abduc¬ 
tion, assault and battery. He may recover for j such 
time that he is deprived of the society and assistance of 
his wife, a right growing out of the marital relationship 
of the parties. Such right, we feel, is a property right, 
and is tantamount to and comes within, the meanihg of 
the word “property” as used in the Due Process (ilause 
of the Fifth Amendment. Analogous to this property 

i 

right of the husband to the wife’s society and cortifort, 
in civil actions, is the property right of the citizep-hus- 
band to the society and comfort of his wife in the case 
at bar. 

i 

If this right is interfered with by the Defendants, 
without due process of law, then the Plaintiff has; been 
deprived of property within the meaning of the j Fifth 
Amendment. There is a loss of the society and Exclu¬ 
sive services of the wife in both instances, and the citi¬ 
zen-husband in the case involving the issuance of A visa, 

should have the same redress as the husband has in a civil 

\ ! 

action for unlawful interference with his property right. 

Marri vs. The Stamford St. R. R. Co. j 
84 Conn. 9-13. 


i 
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In a case wherein it was held that an alien Chinese 
woman’s rights to enter and remain in the United States 
attached to her status as the wife of a citizen, even 
though the marriage did not confer citizenship upon her, 
the Court stressed the importance of the right of the 
wife to live with her husband as being a natural right 
of both. “Her husband is not before the Court, but his 
rights as well as hers, are involved.” 

Tsoi Sim vs. U. S. 

116 Fed. (C. C. A. 9) 920, 925. 

Justice McKenna in 239 U. S. said: 

“The identity of husband and wife is an an¬ 
cient principle of our jurisprudence. It was 
neither accidental nor arbitrary and worked in 
many instances for her protection. There has 
been, it is true, much relaxation of it but in its 
retention as in its origin it is determined by their 
intimate relation and unity of interests, and this 
relation and unity may make it of public con¬ 
cern in many instances to merge their identity, 
and give dominance to the husband. It has pur¬ 
pose, if not necessity, in purely domestic policy; 
it has greater purpose and, it may be, necessity, 
in international policy.” 

MacKenzie vs. Hare et al., Board of Election 
of San Francisco; 

239 United States Reports 299-311. 

(B) Eternal Exclusion of Wife Inflicts Cruel and Unusual 

Punishment. 

The everlasting punishment that is brought about by 
separating a husband and wife is cruel and unusual not 
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only to the wife in Germany but to the citizen-husband 
in the United States. 

i 

_ I 

To exclude the wife of a native-born American citizen 
for a short period of time is severe. To forever exclude 
her, without any Statute of Limitations whatever is 
“barbarous.” 

Said Justice Hand: 

“However heinous his crimes, deportation is 
to him exile, a dreadful punishment, abandoned 
by the common consent of all civilized peoples. 
Such, indeed, it would be to any one, but tp one 
already proved to be incapable of honest living, 
a helpless waif in a strange land, it will be utter 
destruction. That our reasonable efforts to rid 
ourselves of unassimilable immigrants should in 
execution be attended by such a cruel and bar¬ 
barous result would be a national reproach.” 

| 

United States ex rel. Klonis v. Davis, 
Secretary of Labor, et al. j 

13 Fed. Rep. (2nd Series) 630. 

I 

In the cases of 

! 

i 

Fong Yue Ting vs. United States, 

Wong Quan vs. United States, 

Lee Joe vs. United States, 

149 U. S. 698. 

i 

i 

Chief Justice Fuller said on page 763: 

j 

“It directs and inflicts punishment without a 
judicial trial. It is, in effect, a legislative sentence 
of banishment, and, as such, absolutely void. More¬ 
over, it contains within it the germs of the assertion 
of an unlimited and arbitrary power, in general, in- 
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compatible with the immutable principles of justice, 
inconsistent with the nature of our government, and 
in conflict with the written Constitution by which 
that government was created and those principles 
secured.” 

Justice Field on pp. 749 and 759, feels strongly on 
deportation as a banishment. 

“if a banishment of this sort be not a punishment, 
and among the severest of punishments, it would be 
difficult to imagine a doom to which the name can 
be applied. And, if it be a punishment, it will remain 
to be inquired whether it can be constitutionally in¬ 
flicted, on mere suspicion, by the single will of the 
executive magistrate.” 

“The punishment is beyond all reason in its sever¬ 
ity. It is out of all proportion to the alleged offence. 
It is cruel and unusual.” 

Justice Brown in the same case regards deportation as 
severe punishment and uses the following language on 
page 740: 

“Deportation is punishment. It involves first an 
arrest, a deprival of liberty; and, second, a removal 
from home, from family, from business, from prop¬ 
erty.” * * * 

“But it needs no citation of authorities to support 
the proposition that deportation is punishment. 
Every one knows that to be forcibly taken away 
from home, and family, and friends, and business, 
and property, and sent across the ocean to a distant 
land, is punishment; and that oftentimes most 
severe and cruel.” 
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IV. 

THE ALLEGED OFFENSES SET FORTH IN THE 
PLEADINGS DO NOT INVOLVE MORAL TURPITUDE. 

This point has reference to the Seventh Assignment 
of Error. (Ante 7). 

Mrs. John Munsill Ulrich, the wife of the Plaintiff, is 
the moral wife of an American citizen. No infraction 
mentioned in these pleadings; no claims made; relate to 
the question of immorality in any meaning. (R. 7-15- 
19 Ante 8). 

Because the word “moral” precedes the word “turpi¬ 
tude” in the expression “Moral Turpitude”, it has tended 
to tinge the term so that it seems to convey the impres¬ 
sion of some offense involving immorality. As a matter 
of fact. Courts have held that the word “moral”'adds 
nothing to the definition. 

j 

41 C. J. 212; j 

7 L. R. A. (N. S.) 272, j 

i 

and in cases, have ruled that the very offense of lewd¬ 
ness—sexual immorality—is not included withiri the 
definition of Moral Turpitude. 

| 

State vs. Bussay 

38 R. I. 454. | 

When the term “Moral Turpitude” is used here, it is 
being used in the strictly legal sense of “turpitude.” 

Definitions of “Moral Turpitude” or “turpitude” 
abound in the decisions. They are lofty, all-embracing 
and over-powering in their vast scope; so much sd, that 
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they overwhelm in many instances, common frailities 
of the human family, and were it not for the benign in¬ 
terpretations by the Judiciary; might have resulted dis¬ 
astrously. 

“There is no hard and fast rule as to what constitutes 
moral turpitude/' 

Rudolph et al. vs. U. S. ex rel. Rock, 

6 Fed. (2nd) 487. 

* Court of Appeals, District of Columbia. 

“In itself, this is a vague term, lacking precision/’ 
* * * “Satisfactory definition or explanation of this term 
has never yet been attained.” 

Drazen vs. New Haven Taxicab Co. 

95 Conn. 506, 507. 

“No hard and fast definition of moral turpitude can be 
given.” 

Kurtz vs. Farrington, 

104 Conn. 257. 

Whether “turpitude” is present in crimes mala in se 
and mala prohibita has engendered much judicial discus¬ 
sion. That it “signifies an inherent quality of baseness, 
vileness, and depravity” 

Rudolph et al., vs. U. S. ex rel. Rock, 

6 Fed. (2nd) 487, 490. 

Circuit Court of Appeals, District of Columbia. 

has been recognized as the test. 

“I am not prepared to agree that a boy who steals an 
apple from an orchard is guilty of inherently base, vile 
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or depraved conduct,” appears in the opinion of Judge 
Morton in one of the most recent decisions touching 
upon larceny and Moral Turpitude and holding that petty 
larceny does not involve Moral Turpitude. 


June 11,1928. 

Ex parte Edmead, 
27 Fed. (2nd) 438. 


With this observation by Judge Morton as out text; 
we most conscientiously represent that the petty offenses 
of the Plaintiff’s wife of many years ago, while she was 
a legal infant and under the age of twenty-one years and 
during a political upheaval in Germany, following the 
devastating World War, do not likewise involve Moral 
Turpitude. 

i 

The baby who stretches out its hands for something 
that catches its innocent childish fancy, whether it!burns 
its little chubby fingers, or injures them; the cfyild in 
Fable stories, who wanted the “moon”, and whose in¬ 
cessant crying ceased only when a mirror reflecting the 
moon brought it to its little yearning arms; the little boy 
who takes the school girl’s slate and crayon; the young¬ 
ster who will dare the bite of an angry dog to help himself 
to apples in another’s orchard only to fill himself with 
them to the suffering point of indigestion; the healthy 
and exuberant young lads who will steal into the 


circus 


and snatch a bag of peanuts; the young girl who will 
foolishly take a pair of silk stockings for personal adorn¬ 
ment; the young man who will purloin something of 
small value; the legal infant; the minor; the honest, 
though possibly untrained or pampered youth ;j they 
should not be regarded as inherently Vile, vicious, base 
and depraved. j 
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Our learned Courts have said: 

“And those (infamous crimes) in existence to¬ 
day will not necessarily be all in existence at a later 
day. Society progresses and law develops to meet 
its needs.” * * * 

“It (moral turpitude) is a term which conforms to 
and is consonant with the state of the public morals, 
hence it can never remain stationary.” 

Drazen vs. New Haven Taxicab Co. 

95 Conn. 505-506. 

“It (moral turpitude) must be left to the process 
of judicial inclusion and exclusion, as the cases are 
reached and as the standards of society change.” 

Kurtz vs. Farrington, 

104 Conn. 257, 262. 

Once, there was a time when children of thirteen were 
burned at the stake, and for slight offenses, were pun¬ 
ished—with long terms of imprisonment. The stand¬ 
ards of society have changed, and today juvenile delin¬ 
quents are treated not like adults, but like juveniles. 
Correction has replaced punishment in this age of en¬ 
lightenment. 

“No child (under the age of sixteen) shall be 
confined in a jail or lock-up, or any place where 
adults are or may be confined, nor shall any child be 
held in solitary confinement.” 

“No child shall be prosecuted for an offense be¬ 
fore a juvenile court, nor shall the adjudication of 
such court that a child is delinquent be deemed a 
conviction of crime.” 


I 


i 

i 

i 
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“Children are to be dealt with separately from 
adults. Their cases are to be heard at a different 
time, and, preferably, in a different place; they are 
to be detained in separate buildings.” 

j 

“The procedure of the court must be as informal 
as possible. Its purpose is not to punish but 16 save. 
It is to deal with children not as criminals, but as 
persons in whose guidance and welfare the State is 
peculiarly interested.” * * * 

“the hearings are as private as practicable,; their 
records not open to public inspection.” 

“The fundamental principle of decision running 
through them all is that the inquiries conducted by 
juvenile courts are not criminal trials.” * * *j 

“To save a child from becoming a criminal, the 
legislature surely may provide for the salvation of 
such a child,” * * * 

* * * the court, with the power to save it, j deter¬ 
mines on its salvation, and not its punishment,” * * 


Cinque vs. Boyd, 

99 Conn. 70-1-7-81-4-5-6-7. j 

j 

The true characters of the boy and girl are not always 
completely molded in adolescence. To taint the offenses 
(petty thefts) of legal infants with Moral Turpitude, 
would be scourging them with depravity and baseness in 
their characters, which when fully and finally molded in 
manhood and womanhood, would unjustify such ever¬ 
lasting stigma and disgrace. Judge Morton undoubted¬ 
ly felt that petty larcenies in youth and minority were 
not indicative of depraved character in adults in ma¬ 
jority. j 


# 


i 


i 

i 
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The Ex Parte Edmead Case.—27 Fed. (2nd) 438. 

Not the wife of an American citizen; not claimed to 
be a legal infant at the time of the commission of the 
larceny offenses; and having served sentences of three 
months and one year respectively; the Court found her 
not tainted with Moral Turpitude. 

The facts concerning the Plaintiff’s wife, years before 
her marriage, are set forth fully in the pleadings. (R. 7- 
8-15-18-1 5, Ante 3-4-5). 

No such offenses are claimed to have occurred since 
her arrest—a period of over four years—during which 
time she reached majority and became married to the 
Plaintiff. 


Nor were any of the petty theft offenses for which she 
was punished committed after her one and only arrest 
for a trivial theft infraction. One of the offenses alleged 
later was as ancient as one and one-half years prior 
thereto. 

To escape repetition, reference is respectfully made 
to pp. 3, 4, and 5 of this Brief for the details. It will be 
seen that she received in all a total sentence of sixty- 
one days, for offenses cognizable before the “Low 
Court’’ “Amstgericht’’ and “Magistrate’s Court’’ “Schof- 
fengericht.’’ The Courts and penalties are illustrative of 
the small and petty nature of the offenses. 


The Plaintiff’s wife at all times insisted on her inno¬ 
cence, both before and after the alleged convictions. 

Aside from the confusing record and self-contradic¬ 
tion of its judgment, the charge of registering under the 
name of another (R. 19) cannot, it seems to the Plain¬ 
tiff, be seriously urged. 
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That the alleged offenses were trivial and inconse¬ 
quential in their nature and typical of juvenile delin¬ 
quency, is disclosed by the conduct of the Police! Bureau 
of Berlin, Germany, when on December 27, 1927, after 
her arrival at majority, and after marriage to Plaintiff, 
they furnished her with a certified copy of Good Char¬ 
acter Certificate, which certified that on that date, 
December 27, 1927, “No punishment is recorded on the 
police records.” (R. 19) (This Brief p. 5). 

I 

The reasoning of the Court, in part, is as follows: 

i 

“Whether any particular conviction involves 
moral turpitude under this test may be a question 
of fact. Some crimes are of such character as neces¬ 
sarily to involve this element; others of which the 
punishment is quite as severe do not (see Ex parte 
Saraceno (C. C.) 182 F. 955) ; and still others might 
involve it or might not. As to this last class, the 
circumstances must be regarded to determine wheth¬ 
er moral turpitude was shown. While there is auth¬ 
ority that all larceny involves turpitude (se£ Re A. 
M. Henry, 15 Idaho, 755, 99 P. 1054, 21 Li. R. A. 
(N. S.) 207, I am not prepared to agree that a boy 
who steals an apple from an orchard is guilty of 
“inherently base, vile, or depraved conduct.” j Where 
the larceny is petty, I think the corcumstances must 
be inquired into. 

“(1) The evidence as it stands about the crimes 
for which Edmead was convicted does not $eem to 
me to prove moral turpitude. While she does not 
appear to be a very desirable citizen, she is not on 
that account to be denied her legal rights.” * * * 

“Further evidence should be taken as to the cir¬ 
cumstances surrounding Edmead’s larcenies to deter¬ 
mine whether they involved moral turpitude. As 
the question is essentially one of law, it will be bet- 


i 

I 

i 

i 
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ter for this court to hear the case than to remit it to 
the immigration tribunals.’’ 

Apropos the Edmead case is that part of the opinion 
in the Rock case, which follows: 

“There is no hard and face rule as to what consti¬ 
tutes moral turpitude. It cannot be measured by the 
nature or character of the offense, unless, of course, 
it be an offense, inherently criminal, the very com¬ 
mission of which implies a base and depraved nature. 
The circumstances attendant upon the commission 
of the offense usually furnish the best guide. For 
example, an assault and battery may involve moral 
turpitude on the part of the assailant in one case and 
not in another. Intent, malice, knowledge of the 
gravity of the offense, and the provocation, are all 
elements to be considered. It may well be then an 
unsophisticated person could be caught in the act of 
transporting liquor, in violation of law, under cir¬ 
cumstances which would not justify the court in 
holding that the act involved moral turpitude.” 

Rudolph et al., vs. United States ex rel., Rock, 

6 Fed. (2nd) 487. 

Circuit Court of Appeals—District of Columbia. 

In discussing the incrimination clause of the Fifth 
Amendment, the United States Supreme Court in an 
opinion by Justice Henry Billings Brown, in speaking of 
a criminal charge stated that: 

“The criminality provided against is a present, not 
a past criminality, which lingers only as a memory 
and involves no present danger of prosecution. To 
put an extreme case, a man in his boyhood or youth 
may have committed acts which the Law pronounces 
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criminal, but it would never be asserted that he 
would thereby be made a criminal for life.” 

i 

Hale vs. Henkel, 

201 U.S. 43-67. 

That the trend in recent times on the part of the 
Courts, is to save those who may have transgressed in 
youth, for past offenses appears from the recent decision 
by Judge Lowell when he said: 

“The unsoundness of the contention of the Gov¬ 
ernment is shown clearly by the fact that if it is cor¬ 
rect a person who had been immoral in her youth 
might be deported when she had reformed arid had 
been leading a virtuous life for many years.” 

Moore vs. Tillinghast, 

August 13,1928, U. S. District Court 
District of Mass., Civil No. 3949. 

j 

i 

Cases Involving Moral Turpitude Distinguished. 

The case of In re Henry 

15 Idaho 755; | 

was before the Court in Ex Parte Edmead, but the Court 
refused to be bound by that decision. Both the decisions 
in the case of In re Henry and the case of Rudolph et al., 
vs. U. S. ex rel. Rock, related to persons acting in a posi- 

i 

tion of trust. ! 

i 

In the case of Rudolph vs. Rock, the Court laid spe¬ 
cial emphasis upon the fact that the person concerned 
was a poKce officer of many years’ experience, and sworn 
to defend and uphold the Law. 

Rudolph et al., vs. U. S. ex rel. Rock 
6 Fed. (2nd) 487, 490. 

i 

I 

| 

I 

i 

j 

j 
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In the In re Henry case, the person involved was an 
attorney at law, charged with larceny of coal of less than 
sixty ($60) dollars in value. It is superfluous to state 
that in the case of an attorney at law, larceny of the 
smelliest amount would involve moral turpitude, for not 
only is an attorney bound by oath, but he is also an offi¬ 
cer of the Court. His very fiduciary position was suffici¬ 
ent to have the Court instantly find moral turpitude in 
his case. To apply the same rule to legal infants would 
hardly seem correct. 

In the In Re Henry case, was cited the case of 

Redway vs. Gray, 

31 Vt. 292. 

This case deals with a suit for civil slander, and not 
with a case of a person actually arrested for the com¬ 
mission of an offense involving moral turpitude. This 
Vermont case was also before the Court in the Edmead 
case, but not followed. 

That Moral Turpitude is a vague and uncertain term, 
always has been and even to this date is so confusing in 
its definition and application that Congress as recently 
as the Seventieth Congress, First Session, has had before 
it a Bill H. R. 10078, Union Calendar No. 108, defining 
Moral Turpitude by stating that: 

“the substitution for the vague and uncertain test 
of ‘moral turpitude’ the test of a sentence to impris¬ 
onment for a term of one year or more;’’ 

Report No. 484 House of Representatives 70th Con¬ 
gress, First Session, page 5. 


— 75 



This Bill has already passed the House of Represents • 
tives in both the Sixty-Ninth and Seventieth Congresses, 
and is in Senate Committee. 

Since Sec. 3 of the Immigration Act of 191 7 fixes 
neither time limit upon exclusion for even the most triv¬ 
ial infraction, nor according to the Defendants; claims, 
draws any distinction between infants and adults, even 
when applied to the case of the lawful, moral wife of a 
native-born American citizen, then, such interpretation 
would, in effect, mean the banishment for life of the 
Plaintiff’s wife, and the disruption of their union. 

i 

The most horrible and contagious diseases, for which 
persons are excludable, have a statute of limitations, 
when cured; but it seems that according to the Defend¬ 
ants* claims, there is no statute of limitations fbr petty 
thefts committed during infancy and under the most ex¬ 
tenuating circumstances, and no matter how trivial or 
slight. 

i 

V. 

i 

i 

ASSIGNMENTS OF ERRORS EIGHTH., j NINTH, 
TENTH, ELEVENTH, AND TWELFTH HAVE BEEN 
NECESSARILY INCLUDED IN THE ARGUMENT PRE¬ 
CEDING WHEREIN SPECIFIC POINTS OF LAW RAISED 
BY SAID PLEADINGS AND ASSIGNMENTS OF ERRORS 
HAVE BEEN DISCUSSED. (ANTE 7.) 

V. 

j 

THE PLAINTIFFS MOTION FOR JUDGMENT BY DE¬ 
FAULT AGAINST DEFENDANT CARLTON BAILEY 
HURST AMERICAN CONSUL GENERAL. 

| 

i 

Under this heading Assignment of Error Thirteen is 
argued. (Ante 7). j . 

i 

I 
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The Defendant Carlton Bailey Hurst, American Con¬ 
sul General, failed to enter an appearance, failed to 
plead, or recognize the jurisdiction of the Court in this 
case ,although he has had actual knowledge of the pen¬ 
dency of said action and has been served: 

1. Personally by registered mail with a certified copy 
of the Application for Writ of Mandamus and certified 
copy of the Rule to Show Cause, in said case. 

2. By service upon Secretary of State Frank B. Kel¬ 
logg, of a copy of said Petition and certified copy of said 
Rule, for Carlton Bailey Hurst as Consul General. 

3. By service upon Secretary of Treasury, Andrew 
W. Mellon, of a certified copy of said Petition, and cer¬ 
tified copy of said Rule, for Carlton Bailey Hurst as Con¬ 
sul General. (R. 31-2-3-4-3). 

A Motion for Default against said Defendant Carlton 
Bailey Hurst, American Consul General, was made, and 
a certified copy thereof was served upon him: 

1. —Personally by registered mail, 

2. —By service upon Secretary of State, Frank B. Kel¬ 

logg, for Carlton Bailey Hurst, American Consul 
sul General, 

3. —By service upon Secretary of Treasury, Andrew 

W. Mellon, for Carlton Bailey Hurst, American 
Consul General. 

Said service of papers was duly made in accordance 
with the Rules of the Supreme Court for the District of 
Columbia for 1928; return process by the Deputy Mar¬ 
shal of said District, and affidavits of Service by regis¬ 
tered mail made in accordance with said Rules. 

(Pp. 15-16-17—Rules of Supreme Court). 


I 


i 
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The Plaintiff has no other adequate remedy at law— 
than mandamus. 

i 

j 

Montogomery on Federal Jurisdiction and 
Procedure, Third Edition 1927—p. 29, sec. 43. 

I 

Since the jurisdiction of the Department of State 

I 

extended into the realm of foreign countries and since 
the Defendant, Carlton Bailey Hurst, American Consul 
General, acted in the capacity of Representative of the 
Department of State, service upon his principal, was 
service upon him. Service upon the Defendant Frank 
B. Kellogg, Secretary of State, was made personally, in 
addition to the foregoing service upon Frank B. Kellogg, 
for Defendant Carlton Bailey Hurst, American Consul 
General. (R. 31). 


From the admissions of Paragraphs 3 and 4 of the 
Application for Writ of Mandamus, (R. 2-3) it may be 
properly inferred that for purposes of service said De¬ 
fendant Frank B. Kellogg was the principal. 


If the contention of the Defendant Carlton Bailey 
Hurst is correct, what protection would United States 
citizens have, in the Courts of Law, for any wrong done 
to them by said Defendant? The official residence of the 
Department of State is in the District of Columbia (R. 
2); and for purposes of service should be the official 
residence of the representative of the Department of 
State, said Carlton B. Hurst. 


Otherwise the Defendant Carlton Bailey Hurst can, 
with impunity trample upon the rights of American citi¬ 
zens left to his mercy in a foreign country and said De¬ 
fendant yet escape the consequences of legal regulations 


j 

i 

j 

I 


i 



and mandate by the claim that he is without the juris¬ 
diction of the judiciary and cannot be reached. As cap¬ 
riciously and in bad faith as he may act, the salutary law 
of control of abuse of discretion, by the Courts, is with¬ 
out effect. The Courts to whom all citizens look for pro¬ 
tection, would then be powerless to control the conduct 
of the Defendant, Carlton Bailey Hurst, American Con¬ 
sul General. 

Conclusion. 

It is therefore respectfully urged that the Supreme 
Court erred in dismissing the Petition, discharging the 
Rule to Show Cause, denying the Motion for Default, 
overruling the Demurrer of the Plaintiff to the Rejoinder 
of the Defendant James J. Davis, and sustaining the 
Demurrer of the Defendant Frank B. Kellogg to the 
Reply of the Plaintiff; and it is further respectfully urged 
that the Writ of Mandamus should have issued and the 
relief prayed for in the Plaintiff’s Amended Prayer for 
Relief (R. 11) should have been granted. 

Respectfully submitted, 

JOSEPH KOLETSKY, 
Attorney for Appellant. 
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In the Court of Appeals of the District 

of Columbia 

! 

January Term, 1929 


No. 4861 


United States of America on the Relation of 
John Munsill Ulrich, appellant 

v . ! 


Frank B. Kellogg, Secretary of State of the 
United States; Carlton Bailey Hurst, American 
Consul General; and James J. Davis, Secretary 
of Labor of the United States 


BRIEF FOB APPELLEES, FRANK B. KELLOGG, SECRET ART 
OF STATE, AND JAMES J. DAVIS, SECRETARY OF LABOR 


STATEMENT OF CASE 

i 

The undisputed facts in this proceeding are that 
the appellant is a native bom American citizen 
(rec. 2); that Anna Minna Yenzke was a subject, 
and citizen of Germany (rec. 3); that on December 
17, 1927, the appellant was married to the said 
Venzke at Berlin, Germany, subsequent to the pas¬ 
sage by the Congress of the United States 6f the 
Cable Act of September 22, 1922 (rec. 4) ; that on 
January 4,1928, the wife of the appellant applied 

28504—29-1 (1) 






to the appellee Hurst, the American Consul at Ber¬ 
lin, Germany, for a nonquota immigration visa 
(ree. 6) ; that the American Consul refused the ap¬ 
plication on the ground that appellant’s wife was 
an alien and had been convicted of offenses involv¬ 
ing moral turpitude (rec. 7 and 15); that the of¬ 
fenses of which appellant’s wife had been convicted 
were as follows: 

(1) November 27,1924, convicted of larceny and 
sentenced by the “Amtsgericht,” Berlin, to two 
weeks’ imprisonment. 

(2) January 30, 1925, convicted of larceny by 
the “Amtsgericht,” Berlin, and sentenced to one 
week’s imprisonment. 

(3) March 19, 1925, convicted of larceny by the 
“Schoffengericht,” of Bernberg, and sentenced to 
one month’s imprisonment. 

(4) August 28, 1924, convicted of abetting a 
forgery of documents and for carrying a false name 
by the “Amtsgericht,” for the City of Berlin, 19th 
Division, and sentenced to 10 days’ imprisonment. 

On this state of facts the appellant asks that man¬ 
damus issue requiring the appellee, Hurst, to issue 
a visa requiring the appellee, Kellogg, to instruct and 
direct the appellee, Hurst, to issue a visa and re¬ 
quiring the appellee, Davis, to instruct the immi¬ 
gration inspectors or technical advisors in Berlin, 
Germany, to approve and advise the issuance by the 
appellee, Hurst, of a visa to the appellant’s wife, 
to advise that she is not an alien and that the of- 

: r % ) 
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| 

i 


fenses are not of such a character as to involve 

i 

turpitude. (Rec. 12 and 13.) i 

i 

It should be noted that appellant filed a motion 
in the court below for a judgment by default against 
appellee, Hurst, because of his failure to appear or 
plead. (Rec. 31.) The record showing that the 
only attempted service made upon Hurst was the 
leaving with the appellee, Kellogg, as Secretary of 
State, and with the Secretary of the Treasury a 
copy of the petition for mandamus (rec. 32) and 
by sending by registered mail, postage prepaid, di¬ 
rected to the said Hurst at Berlin, Germany, a 
copy of the petition and rule (rec. 32-33). No ap¬ 
pearance has ever been entered for the appellee, 
Hurst. 

QUESTIONS INVOLVED 


1. Is the wife of the appellant “an alien” within 
the meaning of the immigration laws? 

2. Are the offenses of which she has beefi con¬ 
victed offenses involving “moral turpitude” within 
the meaning of the immigration laws? 

3. Has the Secretary of Labor any authority un¬ 
der the law to pass upon the application of aliens 
for admission to the United States prior to the ar¬ 
rival of such aliens at ports of entry in the United 
States ? 

4. Can a judgment by default in a mandamus 
proceeding be obtained against a defendant who 
has not been personally served and for whom no 

i 

appearance has been entered? 
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Point One 

Is the wife of the appellant “an alien” within the 
meaning of the Immigration Laws? 

Section 1 of the Immigration Act of 1917 (39 
Stats. 874) defines an “alien” as follows: 

That the word “alien” wherever used in 
this act, shall include any person not a na¬ 
tive-horn or naturalized citizen of the 
United States; but this definition shall not 
be held to include Indians of the United 
States not taxed or citizens of the islands un¬ 
der the jurisdiction of the United States. 
(Italics supplied.) 

Section 28 (b) of the Immigration Act of 1924 
(43 Stats. 153) defines the term ‘ 4 alien” as follows: 

The term “alien” includes any individual 
not a native-homi or naturalized citizen of 
the United States, but this definition shall 
not be held to include Indians of the United 
States not taxed nor citizens of the islands 
under the jurisdiction of the United States. 
(Italics supplied.) 

It is significant to note that the definition of the 
term “alien” in the Immigration Act of 1924 is 
almost identical with the definition as described 
in the Immigration Act of 1917. It is further 
especially significant as bearing on the determina¬ 
tion of this question that in between the passage 
of the two Immigration Acts, Congress, on Sep¬ 
tember 22nd, 1922, passed the so-called Cable Act 
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(42 Stats. 1022), Chapter 411, Section 2, reading 
, as follows: 


• i i 

Any woman who marries a citizen bf the l 
United States after September 22nd, 1922, j 
or any woman whose husband is naturalized | 
after that date, shall not become a bitizen I 

I of the United States by reason of such mar- f 
riage or naturalization; but if eligible to \ 
citizenship she may be naturalized upon full \ 
and complete compliance with all the re- \ 
quirements of naturalization laws. * j * * 5 

I It would seem perfectly obvious that when Con¬ 
gress passed the Cable Act changing the status 
of a woman who married an American citizen, it 
definitely and deliberately provided that after the 
passage of that act the alien woman who iparried 
and American citizen still remained an “alien,” the 
only privileges being afforded her were that accord¬ 
ing to Subsection A of Section 2 of that act, no 
declaration of intention should be required and that 


according to Subsection B of the same Section a 
one-year period of residence alone was required in 

i 

lieu of the former five-year period. 

Coming to the judicial construction that has been 
placed upon the exact status of women who occupy 
the same status as the wife of the appellant m this 
case we find that the District Court in Dorto v. 
Clark, 300 F. 568, held that the Cable Act, while 
not conferring citizenship upon the lawful wife of 

j 

an American citizen, did create aliens of a! “new 
class” and that those coming within this class were 
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not subject to the provisions of the Immigration 
Laws. This case stands alone. When the same 
case reached the Circuit Court of Appeals of the 
First Circuit, and there known as United States v. 
Dorto, 5 F. (2d) 596-597, the Circuit Court of Ap¬ 
peals affirmed the decree of the District Court, but 
on an entirely different ground, holding that a valid 
common law marriage had been contracted prior to 
the enactment of the Cable Act. 

This question has been squarely met in the case 
of United States ex rel. Markin v. Curran, by the 
Circuit Court of Appeals of the Second Circuit, 9 
F. (2d) 900, wherein that Court said: 

Under this act (the Cable Act), the nat¬ 
uralization of the husband did not natural¬ 
ize the wife, since she was outside of the 
United States when he was naturalized, 
which was six months before her applica¬ 
tion for admission. It is evident from the 
foregoing section that a woman whose hus¬ 
band is naturalized after the passage of the 
act does not become a citizen of the United 
States by reason of such marriage or natur¬ 
alization but to become a citizen she must be 
naturalized after complete compliance with 
the requirements of the naturalization 
law. * * * 

The Supreme Court of the United States in 270 
U. S. 647, denied certiorari in the aforecited case 
of United States ex rel. Markin v. Curran. 

The Court of Appeals of the same Circuit in the 
case of United States ex rel. Paolantonio v. Day, 22 
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I 
I 

j 
! 

j 

i 

j 

i 

j 

F. (2d) 914, had the same question before it and 
used the following language: 

Therefore, the husband’s naturalization in 

1926 did not cause his wife to become a 

! 

citizen. She remained as she had always 
been, an alien, as defined in the act of 1917, 
and under the provisions of Section 19 
thereof she is still as liable to deportation as 
she was before the husband’s naturalization. 

It is contended that such construction of 
the statutes is to enlarge the scope of Section 
19 of the act of 1917 by adding to it a new 
class of aliens—alien wives of American 
citizens—created by the Cable Act. This in¬ 
volves a misconception of the Cable Act. It 
does not create aliens. It deals with those 
already aliens, and provides the terms upon 
which they may become citizens. Until 
they comply with those terms they remain 
aliens. * * * j 

This conclusion, which seems obvious from 
a consideration of the statutes, also i finds 
support in prior decisions. In United 
States v. Curran, 9 F. (2d) 900 (C. C. A. 2), 
this court held that the wife of a naturalized 
citizen was excludable under the desirability 
test of Section 3 of the Immigration Act of 
1917. It is true that that opinion notes that 
the wife was not in this counrty when her 
husband was naturalized, and appellant 
draws the inference that the decision would 
have been different had the case been qne of 
deportation rather than exclusion, j Any 
such distinction would be illogical; no valid 

i 

i 

! 
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reason has been, nor in our opinion can be, 
assigned for it. We think the Curran case 
is practically controlling. Gomez y. Nagle, 
6 F. (2d) 520 (C. C. A. 9) is an authority 
flatly in point. In Dorto v. Clark (D. C. 
R. I.), 300 F. 568, the construction contended 
for by appellant seems to have been adopted; 
but, with deference to the learned District 
Judge who decided it, we are, for reasons 
already stated, unwilling to follow it. Dorto 
v. Clark was affirmed in 5 F. (2d) 596 
(0. C. A. 1) but upon other grounds; so that 
it gained no added authority from affirm¬ 
ance. 

It adds nothing to the argument of appellant to 
speak of the hardships that may result to the Ul¬ 
rich family. Under the law as it formerly stood 
(Revised Statutes 1994) the wife of appellant 
would have been able to enter the United States as 
a citizen of this country. However, Congress saw 
fit to change this law by providing in Section 3 of 
the act of September 22nd, 1922, that an alien wom¬ 
an should not acquire American citizenship by 
marrying an American citizen. In making this 
change Congress must have foreseen that difficulties 
and hardships would at times arise from the sepa¬ 
ration of husband and wife because of different 
nationalities. 

In this relation it may be said that it is beyond 
the lawful authority of the Secretary of State or 
the Consul General at Berlin to modify the law in 
order to prevent a hardship in an individual case. 
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Tiieir duty is to enforce the law as they find itj If 
the law is too harsh the only proper remedy is to 

i 

have it amended by action of the legislative branch 

i 

of the Government. In this relation, attention is 
called to the following observation of Mr. Justice 
Sutherland in rendering the opinion of the Supreme 
Court of the United States in Chung Fook v. White, 
264 U. S. 443-446, in which it was held that the 
proviso of Paragraph 22 of the Immigration Act 

of February 5th, 1917, for the benefit of wives of 
naturalized citizens had no application to wives of 

native citizens: 

i 

The words of the statute being clear, if it 
unjustly discriminates against the native- 
born citizen, or is cruel and inhuman in its 
results, as forcefully contended, the reinedy 
lies with Congress and not with the courts. 
Their duty is simply to enforce the law! as it 
is written, unless clearly unconstitutional. 

Point II ] 

| 

Are the offenses of which she has been convicted, 
offenses involving “moral turpitude” tcitliin the 
meaning of the immigration laws? 

i 

An examination of the history of emigration to 
the United States discloses that for almost one! hun¬ 
dred years after the establishment of our govern¬ 
ment the emigration of aliens, including those of 
the Mongolian race, was welcomed and encouraged. 
The earlier immigration acts seemed to be; con- 

i 

cerned with the voluntary emigration of aliens. In 

2S504—29-2 

i 

! 

i 

i 
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the Immigration Act of March 3, 1875 (18 St at. 
477), besides steps taken therein to insure immigra¬ 
tion free and not induced by contract, provision 
was made for the exclusion of women brought for 
the purpose of prostitution and also— 

persons who are undergoing a sentence of 
conviction in their own countrv of felonious 
crimes other than political or growing out of 
or the result of such political offenses, or 
whose sentence has been remitted on condi¬ 
tion of their emigration. 

The next Immigration Act, of August 3, 1882 
(22 Stat. 216), provided that the Secretary of the 
Treasury should arrange for the examination of 
foreign passengers arriving at ports of the United 
States and— 

if on such examination there shall be found 
among such passengers any convict, lunatic, 
idiot, or any person unable to take care/ of 
himself or herself without becoming a public 
charge, they shall report the same in writing 
to the collector of such port, and such per¬ 
sons shall not be permitted to land. 

In Section 4 of the same act it is provided that— 

all foreign convicts except those convicted 
of political offenses, upon arrival, shall be 
sent back to the nations to which they belong 
and from whence they came. 

In the Immigration Act of March 3, 1891 (26 
Stat. 1084), in Section 1 thereof, certain classes of 
aliens were ordered excluded from admission to the 
United States, including— 
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persons who have been convicted of a fel¬ 
ony or other infamous crime or misdemeanor 
involving moral turpitude, 

i 

this being the first use of the term “moral turpi¬ 
tude” in immigration statutes. However, j in the 
same section it was provided— 

That nothing in this act shall be construed to 
apply to or exclude persons convicted of a 
political offense, notwithstanding said po¬ 
litical offense may be designated as a “fel¬ 
ony, crime, infamous crime, or misdemeanor 
involving moral turpitude” by the laws of 

the land whence he came or bv the court con- 

«/ 

victing. | 

This clause would seem to carry the significance 
that ordinarily an act must be an offense ^gainst 
the laws of the country where committed, but that 
the meaning of the term “moral turpitude” was 
to be determined under our rules and not the laws 
of the land where the act was committed! or the 
person tried. 

In the next Immigration Act of March |3, 1903 
(32 Stat. 1213), the classes of aliens excluded un- 

i 

der Section 2 included— I 

persons who have been convicted of a felony 
or other crime or misdemeanor involving 
moral turpitude, 

i 

with a proviso to the effect 

i 

that nothing in this Act shall exclude per¬ 
sons convicted of an offense purely political, 
not involving moral turpitude. 
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The Immigration Act of February 20, 1907 (34 
Stat. 898), provided for the exclusion, among other 
classes, of— 

persons who have been convicted of or ad¬ 
mit having committed a felony or other 
crime or misdemeanor involving moral tur¬ 
pitude, 

with a proviso that— 

nothing in this Act shall exclude, if other¬ 
wise admissible, persons convicted of an of¬ 
fense purely political, not involving moral 
turpitude. 

The present Immigration Act of February 5, 
1917 (39 Stat. 874; 8 USC. Sections 101 et seq.), 
provides, in Section 3, for the exclusion, among 
others, of 

persons who have been convicted of or admit 
having committed a felony or other crime or 
misdemeanor involving moral turpitude, 

with the proviso that 

nothing in this Act shall exclude, if other¬ 
wise admissible, persons convicted, or who 
admit the commission, or who teach or advo¬ 
cate the commission, of an offense purely 
political. 

From the foregoing quotations from the Immi¬ 
gration Statutes it will be perceived that the intent 
of Congress always has been to exclude from ad¬ 
mission to the United States persons, originally 
designated as “convicts,” who had been convicted 
of offenses in a foreign country prior to application 
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for admission, and the later acts make clear that 
persons convicted of what may be considered as 
minor offenses were also to be excluded if such of- 

j 

fense involved moral turpitude. Even under the 

i 

Immigration Act of 1882, which excluded “con¬ 
victs,” the District Court of £Tew York, in 11890, 
held to be included within that term two alienb who 
had been convicted of an assault with a deadly 

i 

weapon, being sentenced to two and four months, 
respectively. (In re Aliano, 43 Fed. 517.) | 

Fair definitions of the term “moral turpitude” 
may be found especially in the cases of United 
States ex rel. Mylius v. Uhl, 203 Fed. 152 aiid 210 
Fed. 860; Skrmetta v. Coykendall, 16 Fed. (2) 783 
and 22 Fed. (2) 120; Bartos v. United States Dis¬ 
trict Court for District of Nebraska, 19 Fed. (2) 
722. Quoted with approval by the Circuit Court 
of Appeals for the Eighth Circuit in the Bartos 
case is the following: j 

Moral turpitude is defined to be an act of 
baseness, vileness, or depravity in the pri¬ 
vate and social duties which a man owes to 
his fellowmen or to society in general. 

Moral turpitude implies something im¬ 
moral in itself, regardless of the fact 
whether it is punishable by law. The! doing 
of the act itself, and not its prohibition by 
statute, fixes the moral turpitude. 

In Coykendall v. Skrmetta, 22 Fed. (2) 120, the 
Circuit Court of Appeals for the Fifth Circuit 

i 

stated the rule as follows: 
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The words “involving moral turpitude,” 
as long used in the law with reference to 
crimes, refer to conduct which is inherently 
base, vile, or depraved, contrary to accepted 
rules of morality, whether it is or is not pun¬ 
ishable as a crime. They do not refer to con¬ 
duct which, before it was made punishable 
as a crime, was not generally regarded as 
morally wrong or corrupt, as offensive to 
the moral sense as ordinarily developed. 


In the case of Bartos v. United States District 
Court for District of Nebraska, et al., 19 Fed. (2d) 
722, the Circuit Court of Appeals of the Eighth 
Circuit used the following language, at page 724: 

A thief is a debased man, he has no moral 
character. The fact that a statute may clas¬ 
sify his acts as grand and petit larceny, and 
not punish the latter with imprisonment and 
declare it to be only a misdemeanor, does not 
destroy the fact that theft, whether it be 
grand or petit larceny involves moral turpi¬ 
tude . It is malum in se, and so the consensus 
of opinion—statute or no statute—deduces 
from the commission of crimes malum in se 
the conclusion that the perpetrator is de¬ 
praved in mind and is without moral char¬ 
acter, because, forsooth, his very act involves 
moral turpitude. Ex parte Wilson, 114 
U. S. 417; In re Kirby, 84 Fed. 606; Glover v. 
United States, 147 Fed. 426, 429; Neal v. 
United States, 1 Fed. (2d) 637; Haussener 
v. United States, 4 Fed. (2d) 884, 887; Wil¬ 
liams v. United States, 3 Fed. (2d) 129. 
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And the Court again, at the same page, quotes, 
with approval, from the decision of the Supreme 
Court of the State of Vermont in the case of Red¬ 
way v. Gray, 31 Vi 292, wherein the Vermont court 
said: 


* * * the true reason why assaults, and 
breaches of the peace, and violations of the 
liquor law are not such offenses as make 
words charging them actionable, is because 
they do not necessarily and in a legal sense 
imply moral turpitude. The offense of lar¬ 
ceny does necessarily imply it, and Were is 
no distinction between grand and petit lar¬ 
ceny in this respect . 


“Moral turpitude” is defined as an act of base¬ 
ness, vileness, or depravity in the private and social 
duties which a man owes to his fellowman or to 
society in general, contrary to the accepted and cus¬ 
tomary rule of right and duty between man and 
man. j 

State v. Mason, 43 Pac. 651, 652; 21 Ore. 

18; 54 Am. St. Report 772. 

Blackburn v. Clark (Ky.) 41 SW. 430, 431. 
Baxter v. Mohr, 76 New York Sup. 982; 

37 Misc. Rep. 833. 


“Moral turpitude” is anything contrary to jus¬ 
tice, honesty, principle, or good morals. 

In re disbarment of Coffey, 56 Pac., 448,449 (123 
Cal. 522). | 

Everything done contrary to justice, honesty, 
modesty, or good morals is done with turpitude, so 


i 


i 




16 


that embezzlement involves “moral turpitude ” jus¬ 
tifying disbarment of an attorney. 

In re Kirby, 10 S. D. 322 (39 L. R. A. 856). 

An act of baseness, vileness, or depravity in the 
private and social duties which a man owes to his 
fellowmen or to society in general, contrary to the 
accepted and customary rule of right and duty be¬ 
tween man and man, constitutes “moral turpitude.” 

In re Henry, 15 Idaho, 755, 99 Pac., 1054, 21 
L. R. A. (N. S.) 207. 

The Court of Appeals of this District, in the case 
of Rudolph v. Rock, in 55 Appeals, D. C., 362, 
speaking through Mr. Justice Van Orsdel, said: 

The present case, however, rests upon a 
much stronger foundation than that of a 
civil contract since the law violated is a law 
affecting public morals. It is a violation of 
the social duty which the plaintiff owed not 
only to his fellowmen but to society in gen¬ 
eral, and where the criminal act involved 
such an intentional violation of a private 
and social obligation we think it involves 
“moral turpitude.” 

As appears by the record in this case, the wife 

j 

of the appellant was convicted of three offenses of 
petit larceny and one offense of abetting a forgery 
of documents. 

Certainly, in line with the decisions and reason¬ 
ing of the authorities above cited, one convicted 
of these offenses, being offenses malum in se, has 
been convicted of crimes or misdemeanors involv- 
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ing “moral turpitude” within the meaning of Sec¬ 
tion 3 of the Immigration Act of 1917 and ought, 
therefore, under the provisions of that Act, to be 
“excluded from admission into the United States.”' 

Point III 

j Has the Secretary of Labor any authority under 
the law to pass upon the application of aliens for 
admission to the United States prior to the arrival 
of such aliens at ports of entry in the United 
States? 

Under the provisions of Section 2 (a) of the Im¬ 
migration Act of 1924, a visa must be issued by “a 
consular officer.” The Secretarv of State himself 
has no such authority under the law. And under 
the provisions of Section 2 (f) of the 1924 Act 
we find the following language: 

No immigration visa shall be issued to the 
immigrant if it appear to the consular offi¬ 
cer, from statements in the application or in 
the papers submitted therewith, that the im¬ 
migrant is inadmissible to the United States 
under the immigration laws nor shall such 
immigration visa be issued if the application 
fails to comply with the provisions of this 
Act, nor shall such immigration vise be is¬ 
sued if the consular officer knows or has rea¬ 
son to believe that the immigrant is inadmis¬ 
sible to the United States under the immigra¬ 
tion laws. 
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A careful search and reading of the provisions of 
both the Immigration Acts of 1917 and 1924 (ex¬ 
cept as to certain duties and authority under Sec¬ 
tion 9 of the Immigration Act of 1924, which sec¬ 
tion is not involved in this cause) fail to reveal any 
duty or authority attaching to the Secretary of 
Labor until and when an alien applies for admis¬ 
sion to this country at a port of entry; and even 
then the jurisdiction of the Labor Secretary does 
not attach until in a proper case an appeal is filed 
with him under the provisions of the Immigration 
Act of 1917. And r of course, there is no contention 
made in this case that the wife of the appellant has 
arrived at a port of entry in the United States. 

And, as set forth in the rejoinder of the Secretary 
of Labor (R. 28), the three departments of State, 
Labor, and Treasury, for the more humane and 
efficient administration of the immigration laws, 
have agreed that immigrant inspectors skilled in the 
immigration latos, and medical officers of the Public 
Health Service should be— 

assigned to assist and advise American con¬ 
sular officers in certain countries of Europe, 
including Germany, and that such immigra¬ 
tion officers have as their duty the function 
of assisting such American consular officers 
by advising whether alien applicants for im¬ 
migration vises under the Immigration Act 
of May 26,1924, are admissible to the United 
States, and particularly as to their admis¬ 
sibility under the Immigration Act of Feb¬ 
ruary 5, 1917, such immigration officers 
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(had) no authority under the law to pass 
upon the application for admission to the 
United States of any alien, as such powier is 
conferred by the * * * Immigration 
Act of 1917 solely upon immigration officers 
at ports of entry into the United States; 
such advice as may be given to such Ameri¬ 
can consular officers by immigration officers 
and Public Health officers being in no wise 
binding or controlling upon such American 
consular officers and the decision of such 
American consular officers on the application 
of any alien for an immigration vise under 
the law may be made without regard to the 
advice of such technical advisers. 

These allegations of fact in the rejoinder <j>f the 
Secretary of Labor were met by demurrer and are, 

i 

therefore, admitted to be true. 

It accordingly follows that under no circum¬ 
stances could any relief be granted as against the 

Secretary of Labor. 

* 

Point IV j 

I 

Can a judgment by default in a mandamus pro¬ 
ceeding be obtained against a defendant who has 
not been personally served and for whom ho ap- 
pearance has been entered f 

Counsel for appellant has cited no authority to 
sustain his motion for a judgment by default 
against Carlton B. Hurst, the American consul 
general at Berlin. Mandamus acts in personam 
and there is no provision of law in force in this 

i 

District which allows a personal judgment or de- 
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cree to be rendered against an individual who has 
not been served personally with process or for 
whom no appearance has been entered. 

Conclusion 

It is respectfully submitted that under no cir¬ 
cumstances could any relief be granted against 
either the Secretary of State or the Secretary of 
Labor, and that even if the American Consul Hurst 
were before the court it would have to be deter¬ 
mined that his decision on the application for a vise 
was correct, because (1) both under the express 
terms of the Immigration Acts of 1917 and 1924 
read in connection with the Cable Act of 1922, the 
wife of the appellant is “an alien’’; and (2) the 
offenses of larceny of which she has been convicted 
are offenses “involving moral turpitude.” 

For the foregoing reasons it is respectfully sub¬ 
mitted that the judgment of the court below is cor¬ 
rect and should be affirmed. 

Respectfully submitted. 

Leo A. Rover, 

United States Attorney, 

Attorney for Appellees, 

Frank B. Kellogg, Secretary of State, 

And James J. Davis, Secretary of Labor. 
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